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Introduction

On page one of the October 5, 2007 MemorandumetiNttional
Indian Gaming Commission (NIGC) the law firm of Hisy Strauss,
Dean & Walker (the Firm), representing its clighg Prairie Band
Potawatomi Nation (the Tribe) proffered the followyisix premises as
statements of fact with regard to the questiorhefrtature of the
historical status of the lands known as ShabboBassve. These lands
are located within the bounds of Shabbona Town&wiKalb County

lllinois,

“The record demonstrates that : (1) the United States permanently
recognized the Nation’s Shab-en-nay Reservation in the treaty of Prairie
du Chien on July 29, 1829;...(2) under controlling law, reservations may
only be disestablished by an Act of Congress or Treaty; (3) there is no
subsequent Act of Congress or Treaty which alters, diminishes or
disestablishes that Reservation in any way; (4) although the land was sold
by the United States in 1849, that sale was illegal andalwiditio [from

the beginning]; (5) the sale was conducted in violation of the terms of the
Treaty and the Non-Intercourse Act by agents of the United States who
lacked the authority to sell the land; and (6) the Nation’s lands lie wholly
within the boundaries of its Shab-eh-nay Reservation.”

It is the central thesis of this response thafHine's first premise
lacks historical validity, and that the Firm’s f@iing five premises
being intricately and logically linked to the firgstemise, also lack

similar foundation.

Within this context, the following submission to®C maintains:



1. The Firm has made two initial incorrect statetaehirst, the
Firm states the United Nations of Ottawa, Chippeaval Potawatomi
were part of the Wabash Potawatomi and morphedh&d®rairie
Potawatomi while still in lllinois. The United Natis merged with the
Prairie Potawatomi at Council Bluffs, lowa. Secoti, Firm claims
that the lands relinquished by the United Statdbenl795 Greenville
Treaty included those lands in northern lllinoiattencompassed the
future village site of Shabenay’s Band. The linelefmarcation
depicting ‘relinquished lands was to the south, that is, it was way to

the south of Northern Illinois in the region of tkankakee River.

2. Any title claims the United Nation’s may havella
established to the lands of the future site of $haly’s village as a
result of the August 24, 1816 treaty were extingedgsby the United
Nations’ assent to new tribal boundaries, set bypéticipating tribes

themselves as a result of the August 19, 1825 yfreat

3. As a result of the new tribal boundaries esshield by the 1825
Treaty for the Ottawa, Chippewa, and Potawatorhithere remained
no pre-existing Indian title to the lands of Shadbgs village between
the years 1825 and 1829.

4. The August 29, 1829 Treaty held at Prairie dieQlestablished
federal title to all the lands encompassed by hajbining land
cessions as depicted in the treaty. From this aessihabenay and his

band were given usufructory privileges to theifagk site over which



the federal government maintained reversionamy tdlthe lands in

guestion.

5. As a consequence of the 1833 Treaty held atag@bicShabenay,
as a concurring signatory to the treaty in his capas a band okama,
surrendered the band’s corporate usufructory rigghtee lands in
question. The band, and all other Indian signasaaied their people
were required to remove from northern lllinois upatification of
this treaty by the President. Upon the band’s abam#nt and
removal to lowa, title to these lands reverted ltadke federal
government. As a consequence, Shabenay attempbed¢ahe lands
in question established as a reservation withebédifle vested in
himself, with said title being inheritable by hisifs and assigns.
There were no alienation restrictions proposedhald®nay’s request.
This request was rejected by the Federal Governrkenil 1844
Shabenay mistakenly believed that his treaty rdduwess been

granted.

6. As part of the 1846 Treaty held at Council Bdutbwa, the
Potawatomi coalesced into one politically unifiete, eliminating
the existing band-based political structure. Iis game treaty, the
Potawatomi sold and ceded all their remaining landbee Federal
Government including any residual land-relatedtsghat may have

remained in lllinois.

7. Shabenay’s band, the corporate body upon whsafructory

privileges were bestowed by the 1829 treaty permiinabandoned



the lands at Shabbonna’s Grove on September 153,ih8®mpliance
with Article 2" of the 1833 treaty.

8. Shabenay, as a private individual could notclany continued
usufructory rights to the lands in question after dleparture of the
corporate band. Realizing this, he attempted to fg@-simple

standing to the former band-utilized lands.

In sum it is the conclusion of this research thaf: Shabenay’s
band held only usufructory rights to the landslat$ona’s Grove
there was no treaty-established title; (b) the faldgovernment held
the reversionary title rights to the lands at Sloaialbs Grove as a
consequence of the 1829 treaty at Prairie du ClieenShabenay, as
the band’s okama, surrendered the band’s usufyuatgints by
agreeing to the removal stipulation present inliB@3 treaty at
Chicago to which he was a signatory; (d) his caapeband
abandoned the lands at Shabbona’s Grove in 18Bié alirection of
the federal government;(e) with this abandonmdet feéderal
government asserted its sovereign reversionagytotthe former
village lands; (f) any remaining residual rights thand may have had
in Illinois were sold or ceded to the United Stdigs/irtue of the
1846 Treaty at Council Bluffs: (g) it was entir@lthin the right of
the federal government as feeholder to the lan&habbona’s Grove
to sell these lands at public auction in 1848. Silesequent issuance
of federal patents to the purchasers was an affiomaf the

legitimacy of these sales.



As an editorial note, all citations denoted BCTAC EXH.”
refer to the exhibit number in the September 26;72ubmissichto
NIGC by DCTAC. Those citations cited asXH” refer to an exhibit

accompanying this submission.

A Response To:
|. The Shab-en-nay Indian Reservation, Establisheduly
29, 1829, by the Treaty of Prairie du Chien for a Bnd of
Potawatomi Indians in lllinois, Has Never Been
Disestablished, and Still Exists Today

A. The Early Potawatomi Treaties

The Firmi depicts the geographical spread of the various
Potawatomi bands circa 1787-1846 by notirig, that time, [1787-
1846] the Potawatomis occupied most of the newgned Northwest
Territory. The Firm, again citing McClurkeh erroneously claimed
that they occupiedthese lands along with the Ottawas and
Chippewas; several treaties were with these trijpegly-they were
sometimes called “the United natioh$he Potawatomi association
with elements of these two tribes (The United Nagip was restricted
to the region of northern lllinois. According tcetkirm, in the early
1800’s there were three political groupings of Rati@mis
“Potawatomis of the Huron”; “Potawatomis of the Sibseph”,and

“Potawatomis of the Wabashwho “ were generally defined as the

! An Ethno-historical Evaluation of Land-holdingsSttabbona’s Grove, Dekalb County lllindig James
P. Lynch Historical Consulting and Research Sewi LC.

2 October 5, 2007 Memorandum, Hobbs, Strauss, D&smlker:2, citing McClurken, James M., 2007,
The Shabehnay Band and its 1829 Reservakion

3 McClurken, James M., 2007, The Shabehnay Bandtai®29 Reservatio®7-29,33)




occupants of Northern Indiana and the marsh lahdshern
lllinois.”* This Wabash groupingwith additional Potawatomies,
eventually became the Prairie Band Potawatomi Ttib€he Firm

asserts thatThe Shab-eh-nay Band was part of this latter grfup.

The Firm seemingly attempts to negate the impogarfi¢che
Potawatomi political association with the Ottawa &hippewa by
claiming that the so-calledNabash Grouping included €overing
northern Indiana and lllinois The Firm goes on to depict Shabenay
and his band as being part of this Wabash groupwihie Firm
asserts morphed into the Prairie Band Potawatooweyer,

according to the Indian Claims Commission findidgs:

[:192 fn #4] In the Prairie Band case, (sometimes known as the Western
Lands case) [Ind Cls. Comm. 4:473,:514, 1956], the Commission found
that the Potawatomis consisted of 5 bands or sub-groups with whom the
United States dealt separately in obtaining land cessions between 1795-
1833. These were stated to be: the United Nations Band (United tribes of
Ottawa, Chippewa, and Potawatomis); the Kanakee band; the Wabash
Band; the St. Joseph Band; and the Huron Band

[:197-198] ...First, with respect to the signatures of Indians listed in the

printed versions of the treaty as Potawatomis of the River Saint Joseph,
there appear names of chiefs from other areas such as the lllinois River
area, the Chicago —Milwaukee area, the Wabash River area...

...Those who signed included leaders of the tribe in the area extending
from Detroit through Chicago, namely Okia and Nanaume from the Huron
River and Detroit area; Topenbee from the St. Joseph River in southwest
Michigan; Keesas or Sun, from the Wabash River vicinity; Wapmeme, or
White Pigeon, from northern Indiana; Missenogomaw (or Gomau) from

* |bid:28

® Ibid:30

®ibid:30

" Decisions of the Indian Claims Commission 1972l 2@:192,:197-198, Citizens Band of
Potawatomi of Oklahoma, et. al. Potawatomi Tobé&ndians, The Prairie Band of Pottawatomi Indians
et. al., Hannahville Indian Community v. Uniteth®s.



Lake Peoria and the lllinois River area; Sugganunk, a variant of the name
Saukonoek, the Indian name for Billy Caldwell, a prominent leader of the
Potawatomis residing in the Chicago-Milwaukee area; and Winnemac,
after whom an Indian village was named...

McClurken also contradicts the Firm's asseftisherein he notes:
“Land holdings of the United Nations of the Chippe@tiawa, and
Potawatomi were recognized in two treaties, theGl8featy of St.
Louis and the 1825 Treaty of Prairie du Chiehhus the United
Nations were recognized by the United States asersign, separate
political entity apart from any other Potawatomntla. The United
States, by ratifying these treaties recognizedJthiteed Nations as a

politically independent entity having its own defthland base.

The 1846 Council Bluffs Treatstated: Whereas, the various
bands of the Pottowautomie Indians, known as thpehwas,
Ottawas, and the Pottowautomies, the Pottowautoofiéise Prairie,
the Pottowautomies of the Wabash, and the Pottawaies of
Indiana, have, subsequent to the year 1828, entatedseparate and
distinct treaties with the United States As noted earlier, the 1816
treaty was with the United Tribe of Ottawas, Chipawes and
Pottowotomees residing on the lllinois and Milwaikers.” The 1829
treaty statedUnited Nations of Chippewa, Ottawa, and Potowatami
of the lllinois, Milwaukee and Manitock rivetsThe 1833 Chicago
treaty stated, The said United Nation of Chippewa, Ottowa, and

Potawatamie Indians.

& McClurken, James M., 2007, The Shabehnay Bandtan®29 Reservatiod3
° Kappler, Charles J., 1904, Indian Affairs. Laws dmeatiesVolume II, Treaties:557,
Washington, Government Printing Offid®@CTAC EXH. 46
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The Chippewa, Ottawa, and Potawatomi Band pollticakrged
with the Prairie Band at Council Bluffs, lowa, notlllinois. As the
1846 Treaty noted:

...and being desirous to unite in one common country, and again become
one people...and to abolish all minor distinctions of bands by which they
heretofore been divided, and are anxious to be known only as the
Potawautomie Nation, they hereby reinstating the national character....

Shabenay and his band were politically part oflnéed Nations of
Ottawa, Chippewa, and Potawatomi up until the tmsevillage band

resettled at Council Bluffs, lowa.

On page three of its October 5, 2007 Memoranduenf-trm
claims by virtue of the 1795 Treaty of Greenilighat the Indian
tribes including the Potawatomi made a treatyesisoon with the
United States. This treaty drew a boundary linexnugp roughly NE to
SW across the middle of Ohio and into Indidnaand the U.S.
“relinquished” to the tribes title to ‘all other Idian lands northward
of the River Ohio, eastward of the Mississippi, amstward and
southward of the Great Lakes and the waters untiegn’..”
“southward of the Great LaKewould be demarcated by the southern
shore of Lake Erie, the southernmost of the Gre&ek. The Firm
claims the area not ceded, and therefore claimisefinquished to

the tribes, included lllinois including the futusige of Shabenay’s

9 EXH 1.Kappler, Charles J., 1904, Indian Affairs. Laws dmedatiesVVolume Il, Treaties:39,
Washington, Government Printing OfficRoyce, Charles C., 1899, Indian Land Cessionsdruthited
Statesin Eighteenth Annual Report of the Bureau of Aizem Ethnology to the Secretary of the
Smithsonian Institution, Washington, Governmaertihg Office:654-57.
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village at Shabbona’s Grove. The Firm cites Roydag #49 (Ohio),

Area 11" in support of this assertion.

However, one notices that Royce Map 49 does natrddlinois. It
depicts Ohio. If the northern boundary of Royceadid is extended
westward toward the Mississippi River it would p#s®ugh Indiana
at mid-state and enter lllinois near the KankakeeiRvery well

south of Shabenay’s village site.

If the use of Royce Map 11 was intended to depiet t
southernmost edge of the Great Lakes (the sousiienre of Lake
Erie) and apply that interpretation to the wordaighe 1795
Greenville Treaty: all other Indian lands northward of the River
Ohio, eastward of the Mississippi, and westward smathward of the
Great Lakes.”, the lands felinquished to the tribes could not have
encompassed the Shabenay village area. In supipbispClifton*?
noted, “In addition to not being involved in the treatyitelations,
the lllinois-Wisconsin Potawatomi never receiveg ahthe annual

annuity pledged to the Potawatomies by the Grelenagreement.

We find that the Firm has made two incorrect statas The first
claims the United Nations of Ottawa, Chippewa, Botawatomi
were part of the Wabash Potawatomi and morphedh&d®rairie

Potawatomi while still in Illinois. The United Nats actually merged

1 EXH.2. Royce, Charles C., 1899, Indian Land Cessionserhited Statesn Eighteenth Annual
Report of the Bureau of American Ethnologytte Secretary of the Smithsonian Institution,
Washington, Government Printing Office Map 48i®

12 EXH. 3.Clifton, James, A., 1998, The Prairie People Caiitjrand Change in Potawatomi Indian
Culture 1665-196%72, University of lowa Press, lowa City.
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with the Prairie Potawatomi at Council Bluffs, lowde Firm’'s
second incorrect statement that the lands relihgdivy the United
States in the 1795 Greenville Treaty included tHasds in northern
lllinois that encompassed the future village sit&lbabenay’s Band.
However, the line of demarcation depictirglinquished lands to
the south is very much to the south of Northeiindiks and to the

south of Shabbona'’s Grove.

B. Chief Shab-eh-nay Was an Important Potawatomi Leder and a
Hero to the Local White Settlers; His Band Receivethe
Reservation in Consideration of Shab-eh-nay’s Serees to the
U.S. and the White Community.

1. Early Days

On pages three and four of its October 5, 2007 Mandum, the
Firm, citing Dr. McClurken, staté<Chief Shab-eh-nay was born an
Ottawa, but married into a Potawatomi community é&edame an
important Potawatomi leader in the lllinois regidh®
“...Afterwards, he moved west with his family, jomotawatomis
who had settled in northern lllinois near Chicayd' “In 1825 the
U.S. established the territorial boundaries of f@awatomis of
northern lllinois and southern Wisconsin: the Sleibnay Band’s

land lay within that territory’*®

13 McClurken, James M., 2007, The Shabehnay Bandtsai#29 Reservatiop6
14 \|hi -
Ibid: 27, 30
15 |bid:34, Kappler, Charles J., 1904, Indian Affairaws and Treatie&/olume Il, Treaties:250,
Washington, Government Printing Offié&XH. 4. Royce, Charles C., 1899, Indian Land Cessiotisdn
United Statesin Eighteenth Annual Report of the Bureau of Aicem Ethnology to the Secretary of the
Smithsonian Institution, Washington, Governmenmtihg Office: 722-723, Map lllinois 2.
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The existing historical record, according to Dowdl &Valters,
tells us that by birthright Shabenay was not ofRb&awatomie tribe.
According to published secondary accoth&abenay was an
Ottawa Indian who lived amongst the Potawatomiwds
purportedly the son of an Ottawa Indian who had ftethe Kankakee
River region from Michigan’s Upper Peninsula, thiéga@a’s historic
homeland, in the aftermath of Pontiac’s war (1768€cording to
Matson'’ Shabenay @hau-be-n3 was born in a village along the
Kankakee River circa 1775 in present day Will Couiridiana.
Shabenay married into a Potawatomi band lineaga uaon with a
daughter of a Potawatomi band okama (chief or Imema) who had a
village near the mouth of the Fox River. Severalrgdater, following
the band okama’s death, Shabenay became the @iz, At a
later date, Shabenay convinced the band to movkeeaupox River
into northern lllinois, settling at what became Wwmoas Shabbona’s

Grove.

With regard to these lands in northern lllinoistiaily in its March
13, 2007 Memorandum to Attorney Dennis J. Whityeslee Firm
addressed thd?otawatomiélands, “...in northern lllinois..”, as
described in Article 9 of the August 19, 1825 Tyeaith the Sioux
and Chippewa, Sacs, and Fox, Menominie, loway,)5idlinnebago,

and a portion of the Ottawa, Chippewa, and Potawiltaibes’® as

6 Dowd, James, 1979, Built Like A Bedb, Ye Galleon Press, Fairfield Washington, , Walters,
Alta P., 1924, Shabone®88, Journal of the lllinois State Historical &g, Vol. XVII, No. 3:381-397,
lllinois State Historical Society, SpringfieBCTAC EXH. 4.
¥ Matson, N., 1876, Sketch of Shau-be-na, A PottomaaChief415, Report and Collections of
the State Historical Society of Wisconsin Voliwill:415-421, E. B. Bolens, Madis@CTAC EXH.4
18 Kappler, Charles J., 1904, Indian Affairs. Lawsl & reatiesVol. Il. (Treaties):250,
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having establishedreaty-recognized title At that time the Firm
argued that this treaty was the basis of the Pdtawis title to the
lands at Shabbona’s Grove. The implication of &éch 13
assertion as well as the statement on pages thdear of its
October 5, Memorandum was that Shabenay’s Groveildmyn these
described bounds and thus, according to the Ma8diidmorandum,
became tribal, title-held land protected by thedfatlindian Trade

and Intercourse Acts.

In its October 5, 2007 Memorandum the Firm chantgedarlier
assertion as to when @&éaty-recognized titlewas established. The
Firm now claims the August 24, 1816 treaty witihé chiefs and
warriors of the united tribes of Ottawas, Chipawasd
Potowotomees, residing on the lllinois and Melwatieers’'® as the
foundation of its claim that the Potawatomecognized titléto the

lands at Shabbona’s Grove.

However, the purpose of the 1816 treaty cession a@®rding to
the treaty for purpose of removing difficulties between théttme
United tribes and the Sacs and Foxes of land owieds the region
at issue). The Firm cites on page twenty of itsoDet 5
Memorandum Area 77 of Royce Map18 (lllinois 2) arfpto support
its claim that Shabenay’s village lay within theaof the 1816 treaty
but outside the cession lands whidies south of a due west line from
the southern extremity of Lake MichigaThe tribe claims that the

land north of this linethe U.S. agreed to ‘relinquish to the said

Washington, Government Printing OffideXH. 4.
9 EXH.5. Kappler, Charles J., 1904, Indian Affairs. Laws dméaties \VVol. Il. (Treaties):132

15



[Ottawa, Chippewa and Potawatomi] tribes all thathcontained in
the aforesaid cession of the Sacs and Foxes (Toédtpvember 3,
1804) which lies north of the due west line froe $buthern
extremity of Lake Michigati’ This treaty did encompass the future
site of Shabenay’s village. As descrifid the treaty its eastern

bounds was the Fox River,

...to the mouth of the Ouisconsing river and up the same to a point where
the Fox River (a branch of the lllinois) leaves the small lake called
Sakaegan, thence down the Fox river to the lllinois river, and down the
same to the Mississippi....

Did the August 1816 treaty include the lands thateato become
the site of Shabenay’s band’s village? Yes. Didlidmel boundaries
agreed upon by the gathered tribes for‘tb#awa,Chippewa and
Potawatomie Tribes of Indians living upon the ilisi in the 1825
treaty encompass the lands that were to becongtéhef the band

village led by Shabenay? The answer is no.

First, the 1825 treaty ceded no lands to the Urfitades.

Second, the Firm is grossly incorrect when it &ssamn page three
of its October 5 Memorandum thdh“1825 the U.S. established the
territorial boundaries of the Potawatomis of Nonthéllinois and

southern Wisconsih

Third, the United States in this Treaty only agreetecognize and

respect the newly-created boundaries agreed uptimehyathered

VEXH. 6. Kappler, Charles J., 1904, Indian Affairs. Laws dmeaties VVol. II. (Treaties): 74

16



tribes themselves. The United States represensadivky function to
these treaty proceedings was that of peace meslidtbe treaty’s

preamble clearly states this purpose,

The United States has seen with much regret, that wars have for many
years been carried on between the Sioux and the Chippewas, and more
recently between the confederated tribes of Sacs and Foxes, and the Sioux;
which if not terminated, may extend to the other tribes, and involve the
Indians upon the Missouri, the Mississippi, and the Lakes, in general
hostilities. In order, therefore, to promote peace among the tribes, and to
establish boundaries among them and the other tribes who live in their
vicinity, and thereby to remove all causes of future difficulty, the United
States have invited the Chippewa, Sac, and Fox, Menominie, loway,
Sioux, Winnebago, and a portion of the Ottawa, Chippewa and
Pottawatomie tribes living upon the lllinois, to assemble together, and in a
spirit of mutual conciliation to accomplish these objects;...

By discussion and agreement among the attendingstrmediated by
the Federal Commissioners, the individual partiwngatribes, among
themselves, came to an understanding of, and agredm the land
boundaries for their own respective tribes. The @wmsrioners did not
assign lands or boundaries to them. The tribesaliof their own
accord. No reservations external to the tribesbseindaries were

established by this treaty.

Fourth, and most importantly and of very speca@k, those
boundaries were agreed upon and established lprélsaling tribes
for the combined Potawatomi, Ottawa, and ChippewArticle 9 of
this 1825 treaty. Without question these newly-adrepon and
recognized revised boundaries established for tten@, Chippewa,

and Potawatomi did not encompass the lands of Simadb Grove,

The Country secured to the Ottawa, Chippewa, and Potawatomie tribes of
the lllinois, is bounded as follows: Beginning at the Winnebago village, on

17



Rock River forty miles from its mouth and thence running down the Rock
river to a line which runs from Lake Michigan to the Mississippi, opposite
to Rock Island; thence up that river to the United States reservation, at the
mouth of the Ouisconsin; thence with the south and east lines of the said
reservation to the Ouisconsin; thence southerly, passing the heads of the
small streams emptying into the Mississippi, to the Rock river at the
Winnebago village...

These lands, as described in the treaty, were aodhwvest of the
Rock River, running north up the Mississippi Rit@ithe Ouisconsin
(Wisconsin) River, then on a line south to the Winago village on
the Rock River. The site of Shabenay’s villagelsishona’'s Grove
was not within thidsoundary-defined area. By agreeing to this agreed-
upon boundary, the three tribes, including the watami,
relinquished any territorial claims to the landstez the Rock River
to the western shores of Lake Michigan which wepeion of the
lands that were ceded to them by the United Statesticle 2, of the
August 24, 1816 Treaty.

It is apparent that the Firm, prior to writing tifeemorandum, did
not critically evaluate or comprehend the regidn&orical
geography. If it had examined available maps ofréggon for this
time period, especially those found in Tucker's294d Temple’s
1975 Supplement of “Indian Villages of the lllind®untry,* in
particular the following: Plates LIl (1829), thaspict the Rock

River, Mississippi River, and Ouisconsin (WiscongRivers; Plate
LXXXVI (1822) that depicts the Indian boundary lifrem Lake
Michigan to the Mississippi River that is mentionedhe 1825

2 Tucker, Sarah J. 1942, Indian Villages of thetlls Country Volume I, Scientific Papers,
lllinois State Museum, Springfield Plates,lUXXXVI,XCIl, LXXXVIl. DCTAC EXH.2

18



Treaty; Plate XCIII that depicts the area cedethieyPotawatomi in
the 1829 Treaty that included Shabbona’s GrovagRIAXXVII
(1829 Chandler map) that clearly denotes the boaatlby the 1825
Treaty, including the site of the Winnebago villagethe Rock River
as well as two others and Royce’s 1899, “Indiand_@essions in the
United State&? in particular Map :lllinois 1 Plate #17, that shothe

location of Shabbona’s GroveShab-en-nay’, vill) in Township plat

number 38 south-southwest of Chicago, west of theMiver, and
east of Rock River, the location of the Winnebatjage on that river
(in Township plat #20) 40 miles south of the rigamouth at Lake
Winnebago and almost due west from Shabenay'sye]lthe Firm
would have realized there was no historical fouldetio its assertion
that the lands at Shabbona’s Grove were withirbthendaries agreed
upon and established by the gathered tribes in18@6n completing
this necessary analysis, it should have becomelyegaparent to the
Firm, after a comparison was made to the bounddapgted in the
1816 treaty that the lands east of the Rock Riverevabandoned as
tribal lands by théOttawa, Chippewa and Potawatomie Tribes of
Indians living upon the lllinoiswhen they agreed and accepted the

new boundaries as defined in the 1825 treaty.

Although the Firm’s claim is correct that the fudigite of
Shabbona’s Grove lay within the relinquished afgh® 1816 Treaty,

these maps negatiee Firm’s legal claim that the lands at Shabbona’s

2 Royce, Charles C., 1899, Indian Land CessiotisérUnited Statesn Eighteenth Annual
Report of the Bureau of American Ethnologytte Secretary of the Smithsonian Institution,
Washington, Government Printing Office Mapnitlis 1#17 DCTAC EXH. 2.
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Grove were part of those lands within the tribalitdaries so agreed
upon for “..a portion of the Ottawa, Chippewa, and Potawattoniis
by the tribes participating in the August 19, 1828aty, a treaty that
also included the Sioux and Chippewa, Sacs, F@ndvhinie,

loway, Sioux, and Winnebago Tribes.

Article 15 of the August 19, 1825 Treaty states,

This treaty shall be obligatory on the tribes, parties hereto, from and after
the date hereof, and on the United States from and after its ratification by
the government thereof

This treaty was ratified by Presidential proclamaton February
6, 1826. At that time the federal governmenti&cbgnized title of
the lands of the united “Ottawa, Chippewa, and Potawattomis....”
was brought into conformity with the bounds estidid and agreed
upon by the tribes who participated in this tredtye new federally-
recognized tribal collective boundary for the thweses west of the
Rock River and did not encompass the lands thatddmecome
Shabenay’s village. It is apparent that Shabendyhaband, when
they migrated north from the lllinois/Fox River reg into northern
lllinois, were moving into a region and establighavillage in which
neither any Indian tribe nor the federal governniext a title claim.
The united three tribes vacated their title to thred as a result of the
1825 treaty, the federal government took no adwareassume the
title it ceded in 1816. The July 29, 1829 PraineChien Treaty

cleared up this title issue.
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Whatever title claims the United Nations may haad br
established to the lands of the future site of 8haly’s village as a
result of the August 24, 1816 treaty were extingedsby the United
Nations’ assent to their new tribal boundariesayahe tribes

themselves as a result of the August 19, 1825 yfreat

2. The 1829 Treaty.

On page four of its October 5, 2007 submission @ the Firm
stated:

In the 1829 Treaty, the Potawatomies et al., agreed to cede part of their
land in Illinois and Wisconsin. It was contemplated that the ceded land
would be taken up by white settlers. Notwithstanding that, Shab-eh-nay
wanted to remain where his band was already living, at Paw Paw Grove,
in the middle of the ceded area, to which the U.S. agreed, most likely
because of Shab-eh-nay’s reputation as a friend to the whites. And so, two
square miles in the middle of the cession were reserved for the Shab-eh-
nay Band...”

First, and of singular importance, is that the Rfly 1829 Prairie
du Chien Treaty was with theUnited Nations of Chippewa, Ottawa,
and Potawatomie Indians of the waters of the lisnMilwaukee, and
Manitwoouck Rivers’hot ‘the Potawatomies et’ahs stated by the
Firm on page four, of its October 5, 2007 Memorandtihis is
historically misleading. The Firm’s statement ina@tely depicts the
participants who collectivelsnade two significant land cessions to the
United States in 1829.

The first cession by the Ottawa, Chippewa, andwatiami cited

in Article | of the 1829 treaty ceded the landseagk upon for the
“United Nations by the gathered tribes in the August 19, 1825iye
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at Prairie du Chien discussed earlier in this reaspoThese were for
the most part the lands that the Sacs and Fox aadkd 1804
cession to the United States. These lands were thest of the Rock
River to the Mississippi and north to the WiscorRRiwer. As noted
above, this land did not contain the lands thatbexcShabenay’s

village site.

The second cession included those lands to theoéds Ottawa,
Chippewa, and Potawatomi boundary established dgathered
tribes in the 1825 treaty. These were the landeatég the United
States in the August 24, 1816 Treaty to theited tribes of Ottawas,
Chipawas, and Pottowotomees, residing on the iimmd Melwakee
rivers..”?* and abandoned by tharited tribes. ”which contained
the site of Shabenay’s village in 1825. By the@cof this 1829
treaty, the United States formally reestablishediike to these lands
wherein the title remained unsettled due to thmastof the 1825

treaty.

In their “Report of the Commissioners to the Secretary of War
dated September 11, 182¢he Commissioners commented on these
prior treaties,

On the 2% of July, the United Nations of the Chippewas, Ottawas, and
Pottawatomies, concluded to sell, and handed in their propositions, which

were accepted by a majority of the Commissioners and a treaty concluded
with them on the 28 of the same month, signed by all the Commissioners,

% Tucker, Sarah J. 1942, Indian Villages of thextiis Country Volume 1, Scientific Papers,
lllinois State Museum, Springfield Plate XCILB35 Map of Lands Ceded By The Potawatamies,
General Land OfficeDCTAC EXH. 2.

24 NARA Washington D.C. M234, Roll 696, “Letters Raaa by the Office of Indian Affairs 1824-
1880, Prairie du Chien Agency 1824-183BGTAC EXH. 22.
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by which those Indians cede to the United States, all the country claimed
by them on the Mississippi river between Wisconsin and Rock River, as
secured to them by th&' @rt. Treaty 25 August 182%t Prairie du Chien.
Also a tract between Lake Michigan and Rock river, immediately north of
the line of the purchase in 1826...

The operative phrase iby which those Indians cede to the United
States, all the country claimed by therhThis, according to the
wording of the Article applied only to the firstgson, those lands
within the 1825-established boundaries. That s Jéinds between the
Rock River and the Mississippi, north to the WissiarRiver and
down to the village on the Rock River. The artigtees on to state
“Also a tract between Lake Michigan and Rock Rj\tbe region
containing the site of Shabenay’s village. It gnglicant that there is
no mention that the United Nations also laid cléonthis tract. It
would appear that this cession was meant to dheatitte to the lands
in this particular tract. If the recognized titl@svclear for the lands in
both cessions, especially the two above-citedgrdnzt abut one
another, why were they not ceded together as as®areif the
United Nations claimed title to them both? The EdiGtates did the
same to clarify the disputed lands claimed by thes&nd Fox and
the united Ottawa, Chippewa, and Potawatomi. THertd
government remedied the situation by having thes @ad Fox cede
that land in the November 3, 1804 treaty and byrtathe United
Ottawa, Chippewa, and Potawatomi do the same iAtigeist 24,
1816 treaty.

Unlike the 1816 treaty, there were no exclusionsnés made to

the “United nation8 within either cession. Thus it appears that
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Shabenay’s village lay in an area to which titlesswasted in no
particular party. The United States allowed Shaksrnzand to
remain on this land with usufructory rights aftlee United States
cleared the title to this tract. There was no pastang title to the

lands of Shabenay’s village between 1825 and 1829.

Was Shabenay’s situation unique within this tredtgrein he and
his band had landséserved, for the use’?. Were any favors
rendered to Shabenay in this treaty based uporepigation? We

find neither. What does the historical record tsIP

First, there is no primary source historical evicesupporting the
Firm’s assertion that Shabenay receivedesérvatiori based on his
“reputation as a friend to the whitesNe find in the citations
purportedly supporting this assertion provided byresel only the
following speculative statementdécause of his pro-American
stance, Shabehney and his Band received a resenvaithin the
Potawatomi’s estaté> “ The status that Shabehnay won during this
frontier skirmish, along with the influence of Radwn and Caldwell,
helps to explain why the United States capitulabeS8habenay’s
Band’s request for a reservation in northern Illis@ ; “ This land
may have been grant¢d] to Shabenay and his followers, at least in
part, for his service to the United States®”. Despite being implied
by the Firm, McClurken, 2007:40 cited in supporttbg Firm, makes

no mention of Shabenay having received a reservdtih Shabenay

5 McClurken, James M., 2007, The Shabehnay Bandtai®29 Reservatiorl, no supporting
documentation provided.

%6 |bid:36, no supporting documentation or citafwovided.

2" 1bid:38, no supporting documentation or citafovided.
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and his band had been allowed in 1829 to resergi thilage at Paw
Paw Grove as a reward for Shabehay’s service¥. .It'is apparent
here that the Firm has taken Dr. McClurken’s spsiotd statements

and presented them as supporting facts.

A second, seemingly minor issue is one of locale Nation’s
counsel consistently portrays the location of Shalgts village as
“Paw Paw Grové Shabenay’s village was never at that location.
Paw Paw Grove is located nine miles to the southefeéShabenay’s
village site. Paw Paw’s location is depicted on éoilap 17,
(lllinois 1) at T-37. range 2, east of the thirdrid&n. Shabenay’s
village was in T-38, range 3, east of the thirdidhan in the present-

day town of Shabbona Township.

What about Shabenay’s village, was its situatiolque? During
the course of the negotiations for the Prairie tie@ Treaty, it was
remarked by the federal commissioner in chargb@hiegotiations,
General John M. Néil that,

| have no objection to grant to the half breeds small portions of Land
provided that the position of them shall be left to the President of the
United States....

Article IV. of the Prairie du Chien treaty did jubtat,

There shall be grantday the United States, to each of the following
persons, (being descendants from Indians,) the following tracts of
land....The tracts of land herein stipulated to be granted, shall never be

%8 |bid:49, no supporting documentation or citafiovided.

? Documents Relating to the Negotiation of the Treztyuly 29, 1829, with the United
Chippewa, Ottawa, and Potawatomi Indians, NAR&shington D.C., T494, Roll 2, 0149-0187,
Treaties Ratified and Unratified. Prairie duéPhJuly 27, 1829 Letter of the General John MINei
CommissioneCTAC EXH 22,

25



leased or conveyed by the grantees, or their heirs, to any persons
whatever, without the permission of the President of the United States.
(emphasis added)

Thus the termHalf breeds was equivalent tolfeing descendents
from Indians’ Outright permanent grants were made to individual
“half-breeds that contained alienation prohibitions which reqd
the permission of the President to do so. Thesgithdl grants
contained not only heirship rights but also ali@ratnd leasing
prohibitions. The intent was clearly to keep thgssntees and their
successors from alienating the federal lands gdaiotéhem thus
protecting them from land speculators. Thus, tlaaty did bestow a
limited interest in the land to the grantee, it wasin fee-simple
holding, but a conditional fee. Thedeatf-breeds were not Indians
living in tribal relations. They weredéscendants from Indiaris
Among these grantees were individuals suchMadiline, a
Potawatamie woman, wife of Joseph Ogee, one sestshof and
adjoining the tract herein granted to Pierre Ledgeat Paw Paw
Grove”, “To Pierre LeClerc, one section at the ailje of the As-sim-
in-eh-kon, or Paw Paw Grove”, “ To Billy Caldwetlwo and one half
sections on the Chicago Rive, above and adjoirfiedibe of the

purchase of 1816.These grants were considered to be permanent,

The tracts of land herein stipulated to be granted, shall never be leased or
conveyed by the grantees, or their heirs, to any persons whatever, without
the permission of the President of the United States.

We note that this is exactly the permanent feaistitat Shabenay
tried to establish for himself in the Senate-regddArticle Five of the

1833 Chicago treaty discussed below.
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In contrast, organized Indian bands such asthbgV/ou pon-eh-
see’s band, Shabenay’s band, and Awn-kote’s baatdnére still
living in tribal relations were not considered ® United States
citizens or State residents. As such, they weegdckedifferently under
the stipulations of the treaty. There was no lagguadicative of a
permanent status present in Article Three of tHZ91Brairie du Chien

Treaty.

Article Ill. of the Prairie du Chien treaty did sething different
for such groups,

From the cessions aforesaid, there shall be reserved, for the use of the
undernamed Chiefs and their bands, the following tracts of land, viz:...

For Wau pon-eh-see, five sections of land at the Grand Bois, on Fox River
of the lllinois, where Shaytee’s Village now Stands

For Shab-eh-nay, two sections at his village near the Paw-paw Grove. For
Awn-kote, four sections at the village of Saw-meh-naug, on the Fox River
of the lllinois

First, it is clear that the stipulation concerniBlgabenay’s band
was not unique. All three bands were accordeddheesusufructory
rights to their villages. There were no lands gedrtb the bands, no
presidential approval required for their sale, andnention of
heirship or inheritance rights. The three organizaxdds that were
cited in Article Three of the 1829 treaty resideithin the ceded

area>’ Second, from the text we note, the lanfits the usé of the

%0 For the locations of these villages see: Roycerigh C., 1899, Indian Land Cessions in the United
Statesin Eighteenth Annual Report of the Bureau of Aicen Ethnology to the Secretary of the
Smithsonian Institution, Washington, Governnienihting Office Map lllinois 1#1DCTAC EXH. 2.
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three bands were, as noted earlier, within the ‘areahich those
Indians cede to the United States, all the coud@ymed by them.”
that was ceded to the federal government by timesterf the 1829
Treaty. Article Three as we have seen, has theimgidFrom the
cessions aforesaidreserved, for the usewhich implies that the
lands being feserved, for the usewereex post factgart of those
lands ceded via the Prairie du Chien treaty tdthiged States

government.

In return, the three bands, including Shabenayi®weing
allowed the Us¢€ of these ceded landsi-fom the cessions
aforesaid..” Unlike the non-tribal half-breeds, the land set aside
for the use by the tribal bands was not being gdrds Dr.
McClurken stated! to the bands and their respective okamas,
including Shabenay, nor was there any declarahaha permanent
reservation was being established for the thred$9awhen in 1837,
the bands were instructed to leave by a FederabRaiAgent, all
three bands obliged and departed. The bands didisymite the
government’s right to remove them. Thus, unlikeltrals ‘granted
to the half-breeds, an element of permanence wiasrasent. Given
that situation, no fee holding by anyone other ttenfederal
government to whom the land was ceded by the 182i@¢du Chien
treaty was possible. Additionally, the land reserat all three
villages was for theseof the corporate entity, “.chiefs and their
bands..”, or the okama and his band, not a singulanviidial such as

Shabenay. After the Band left the lands, Shabeadynlo standing in

31 McClurken, James M., 2007, The Shabehnay Bandtadi®29 Reservatio88
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relation to them. Following Potawatomi cultural gtree, land usage
or usufructory rights were collective. No singléiwvidual had a
greater right to usage than anyone else in the.ddmditle rights,
heirship rights or alienation rights were providethin the treaty’s
text, only the land use. The term tse..” implies someone other
than the user has a controlling interest in thatkis being used. As
we shall see later in this response there wasia ohadministrative
opinions from officials within the Indian Officenterior Department
and the General Land Office that the use by Shateband of the
lands at Shabbona’s Gove was officially opined @aclared to be

usufructory.

It must also be clearly understood that it was mithe political
environment promoting the removal of Indian tripesst of the
Mississippi that the July 29, 1829 Treaty at Peaitil Chien was
negotiated. The establishment of permanent resengtor Indians
living in tribal relations, such as Shabenay’s hamould have gone
against this policy. The underlying goal of thisaty was, in
conformity with federal Indian policy, the remowalthe Chippewa,
Ottawa, and Potawatomi from northern lllinois ahdit eventual
removal westward out of the state to the west gfdbe Mississippi.
For the Potawatomi in northern lllinois, this gaals not achieved
until the September 26, 1833 treaty (ratified Faby21, 1835) with
the “United Nation of Chippewa, Ottawa and Potawatamalidns..”
at Chicago®” At the treaty proceedingsthe following was agreed

upon,

32 Kappler, Charles J., 1904, Indian Affairs. Laws dmdatiesVolume II, Treaties:402,
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...The Chiefs signified a wish to have the general features of this Treaty
explained...[41] By this Treaty my Children, you cede to your great father
all your lands between Lake Michigan and the Mississippi River. You
have made no reservations, You agree to remove.

It provides that your great Father set apart for your use and occupancy
beyond the Mississippi river as much and as good land as you have
here...[ 42] You are required by this Treaty, my children to remove
beyond the Northern boundary of Illinois within one year...[43]
September 271833... Gov Porter said-Yesterday- a Treaty was
concluded by which the Prairie Indians ceded to their great father all the

lands which they owned west of Lake Michigar?.d'..
Two critical statements were made in the aboveegliot
proceedings: (1) “.the Prairie Indians ceded to their great father all
the lands which they owned west of Lake Michigan2) “You have

made no reservations, You agree to reniove.

The federal Commissioners explicitly stated toattending
okamas, without any objections from them, the iytalf the cession
as well as attesting to the fact that there wereeservations existent
within the ceded area, that is, all their formerds “...west of Lake

Michigan...” Shabenay’s village was within this edcdarea.

In 1837 Shabenay and his band were notified of fending
removal by the government’s Indian Removal Ageetyis Sands.

Shabenay’s band did not resist or dispute the ramdWis removal

Washington, Government Printing Offi@CTAC EXH. 25.

% Journal of the Proceedings of a Treaty betweettiited States and the United Tribes of
Pottawatamies, Chippeway & Ottawas. Chicagmk3oounty lllinois. September 26, 1833.Treaties
Ratified and Unratified NARA Washington D.C494, Roll 3:40-43DCTAC EXH. 26.

% Tucker, Sarah J. 1942, Indian Villages of thextils Country Volume 1, Scientific Papers,
lllinois State Museum, Springfield Plate LMap of Lands Ceded by the Potawatamies north 09182
cession to the Michigan territopCTAC EXH. 2.
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was stipulated in the 1833 Treaty noted above. Ating to
Matson®® Sands informed,

...Shau-be-na’s band that they had must go west to lands assigned them by
the Government in accordance with treaty stipulations. as no one but the
chief and his family could remain on the reservation. Shau-be-na

concluded to accompany his people

On page six of their October 5,2007 MemorandumFiha
wrongly claims, fn 1837 he and his band accompanied the actual
removal of the Indians to Council Bluffs, lowagmding to return to
lllinois after the larger group was settledThis was a blatantly false
assertion. The citation provided by the Firm (Ma&é&n, 2007: 104)
states that onlyShabenay intended to return to the reservatiuut
his band. Why only Shabenay and not his band? Ashat see
below, Shabenay believed until 1844, when he wiasrimed by his
legal counsel to the contrary, that he had, byeiaf Article 5 of the
1833 Chicago treaty assumed personal fee owneo$liye lands at
Shabbona’s Grove. Up until this time Shabenay weasvare that this
Article had been stricken from the Treaty by the&e at the request
of the Secretary of War. He returned to ShabboGaiwe in
November of 1837 with only his immediate family hraybeen forced
to do so by repeated assassination attempts bgpgevaeeking Sac,

Fox, and Potawatomi.

% Matson, N., 1876, Sketch of Shau-be-na, a Pottawiat&hief420-421, Report and
Collections of the State Historical Societywdisconsin for the Years 1873, 1874, 1875 and 1906,
VII:415-421.DCTAC EXH.20. Clifton, James A., 2001, The Prairie People: Caitynand Change in
Potawatomi Indiaulture 1665-1995296, University of lowa Press, lowa CiyfCTAC EXH. 40.
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Shabenay and his immediate family could have reetabehind in
lllinois as individuals, in part perhaps, in appation for his heroic
efforts to save the lives of settlers during Blatawks War. Under
the stipulation as agreed to by Shabenay and tiex assembled
okamas, the members of his band and those of liegsotemaining in
tribal relations had to depart. By remaining behi@dabenay would
have relinquished his authority as a band okamdaps a more
compelling reason for Shabenay’s accompanying #mel bvest was
his annual two hundred dollar annuity payment bestbby the 1833
Treaty.

The band from Paw Paw Grove and others gather@datibona’s
Grove in preparation for this migration in 1837 eféa Lewis Sands
addressed theHeadsmehof the Chippewa, Ottawa and Potawatomi
concerning the journey. We find, according to Le@@nds the
Federal Removal Agent, that a dispute arose ovauignpayments at
Shabbona’s Grove in early September, a week bé#ferband left the
Grove for good. Article % of the 1833 treaty clearly noted that such
annuities would be paidat their location west of the Mississippi
Sands later issued a letter repeating the fachi&irther annuity
payments would be paid to the Potawatomi easteoMississippi
River® If Shabenay wanted his annual $200.00 annuity hedvo

have to go to Council Bluffs to get it.

% EXH. 7. NARA Washington D.C., Microfilm, RG. 234, Roll 13Major Events of the Removal of the
Potawatomi from Northern Indiana and Northdlimois Led By Lewis H. Sand$837:338-341.
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Shabbona’s band, numbering I 2leparted Shabonna’s Grove on

September 15, 1837. His band along with 145 remgimembers of
the other two band villages, guided by the haledr&illy Caldwell
(who still maintained his personal grant in feetloe Chicago River)
went to settle on the Missouri River at Council iBdulowa while
those belonging to the St. Joseph or Kankakee Rabanv (later
known as the Citizen Potawatomi) numbering 164 Vierther south
to a reservation on the Osage Ritefhe permanent removal of
Shabenay’s Band was recorded by Lewis H. Sanddetiezal
Removal Agent in charge of their removaHe noted the many stops
and hardships encountered along the way. Nowhdrss ijournal are

there any indications that Shabenay’s band intetaleeturn, as

claimed by the Firni® to Shabbona’s Grove after undertaking such a

arduous journey. Shabenay returned to lllinois mittvo months of
his departure, in November of 183With only his family fleeing
from assassination attempts that cost him a soraarephew. The
corporate band had abandoned its use of the lar&lsadbona’s

Grove. Shabenay was no longer the band’s okam&efhg, by
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Matson, N, 1878, Memories of Shaubena with lectd Relating to the Early Settlement of the

West?241, Chicago, D.B. Cooke & Co.

Clifton, James A., 2001, The Prairie People: Caiitynand Change in Potawatomi Indian

Culture 1665-1995896, University of lowa Press, lowa CRyCTAC EXH. 40.

EXH. 7. NARA Washington D.C. Microfilm, RG. 234, Roll 13¥ajor Events of the Removal of the
Potawatomi from Northern Indiana and Northilmois Led By Lewis H. Sand$837:338-341. A
Journal of Occuiences of Emigrating Inds. F@hicago forward by G. Kercheval- Sept 188834,
Roll 134, f.264-268.

Memorandun, Hobbs, Straus, Dean & Walker, LLRIGC, October 5, 2007:6. In making this
assertion that the band intended to retumFilm cited McClurken, 2007: 104-105 as their srfipg
authority. McClurken merely stated th&habehnay intended to return to the reservétian the
band. Given that he believed that he wasehdifle-holder to these lands by virtue of theceggd
Article 5, of the 1833 treaty his return wase expected. He abandoned his leadership r@adaad
okama at Council Bluffs and returned to thev@ras a private (as he believed until 1844) lamdeo.
Clearly, the corporate band had abandonethtitls at Shabbona’s Grove.

Dowd, James, 1979, Built Like A Be86, Ye Galleon Press, Washingt@CTAC EXH.43.
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returning to lllinois, no longer had a band to le@de newly
emergent united tribe of Potawatomi had, in theGliBdaty disbanded
the separate band structure. Shabenay, as andadi\did not have,
nor was not entitled to any successorship of thddat the Grove.
The lands according to the 1829 treaty were fougeof the
corporate band. When the band left, their collectigufructory rights
ended, and the federal government reassumed #ssienary title

right to the lands in question.

There was no landéserved for the Shab-eh-nay Bandnly land

“reserved, for the use”

3. The 1833 Treaty

On page five of its October 5, 2007 Memorandum Rinen wrote

the following,

...The 1833 Treaty as negotiated by the parties contained a significant
clause relating to the 1829 Shab-eh-nay Reservation- Article Five stated
that “The Reservation...shall be a grant in fee simple to him his heirs and
assigns forever...” with no restrictions stated or implied. This would have
converted the Shab-eh-nay’s Band's title from federal trust to fee simple
title in Shab-eh-nay personally, thus apparently enabling him by his sole
signature to sell the land to anyone he pleased, including no doubt, to local
land speculators who were highly interested buyers

But in ratifying the treaty the Senate (almost certainly correctly stisge
fraud) struck out Article 5th, so that the Shab-eh-nay reservation
continued to be held in trust by the U.S. for the Shab-eh-nay Band as
contemplated in the 1829 Treaty.

It may also be noted that the last paragraph of Article 3d of the 1833

Treaty paid $3,500 to the two bands who had received reservations in the
same Article of the 1829 Treaty as the Shab-eh-nay Band did, but who
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ceded them to the U.S. in the 1833 Treaty. Nothing was paid to the Shab-
eh-nay, nor anything said or implied about ceding its reservation, thus
further confirming the continuing federal trust status of the Band’s 1829

Reservation
Total removal of the Potawatomi from the Statellofdis was the
federal government’s goal of the 1833 treaty. Téwoad article of the
Treaty stated,

And it is the wish of the Government of the United States that the said
nation of Indians should remove to the country thus assigned to them as
soon as conveniently can be done...It being understood, that the said
Indians are to remove from all that part of the land now ceded, which is
within the State of lllinois, immediately after ratification....

Shabenay’s request to gain title to the lands byetablishment of
a fee-held reservation at Shabbona’s Grove wassilge attempt, on
his part, to circumvent this removal requirememsgent in this treaty
by having the lands of his village granted to himfige in essentially
the same manner, without the alienation restristias did thetalf-
breeds cited above in Article IV of the July 29, 182%aty.
Shabenay’s was not the only such request of it$ kiade during the
negotiations for the 1833 treaty. Article Threeinsgvith,
Article 3d. And in further consideration of the above cession, it is agreed,
that there shall be paid by the United States the sums of money hereinafter
mentioned: to wit:
One hundred thousand dollaessatisfy sundry individual$n behalf of

whom reservations were asked, which Commissioners refused to
grant..[emphasis added]
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What exactly did Shabenay request? In a January843
letter*? from Commissioner of Indian Affairs T.H. Crawford,
Thos. H. Blake, Commissioner, General Land Office,

Commissioner Crawford noted,

... This opinion is sustained and fortified, | think, by the fact that the 5 art.
of the treaty of 26 Sept. 1833-with the Chippewas, Ottowas, &
Pottowatomis, providing that the aforesaid reservation to Shab eh nay
“shall be a grant in fee simple to him, his heirs and assigns féreasr
stricken out by the Senate....

What opinion was the Commissioner of Indian Affaustaining?

Commissioner Crawford wrote,

Sir,

| have duly considered the tenor of your letter of 16 inst, in connection
with the accompanying papers, relative to the survey of the reservation
provided for Shab-eh-ney- by the 3. article of the treaty of 29 July 1829,
with the Chippewas, Ottawas and Potawatomies.

The ' article of aforesaid treaty defines the boundaries of the land ceded
by it- the 3d. article stipulates that that “from the cessions aforesaid there
shall be reserved for theseof the undernamed chiefs and their bands, the
following tracts of land. “ For Shabehney two sections at his village near
Paw-paw grove.”

The language of the article making the reservation for Shabehney is
similar to that used in the 2d. article of the treaties of 20, 26,-&27 October
1832 — with the Potawatomies- which has been construed under an
opinion of the Attorney General of 20, Sept. 1833- (see opinion, Atty.
Genl. Page 1402) as conferring on the reserves a usufructio dglyt
to the land reserved for them...

“2 |llinois State Archives, RG. 952.363 Dixon Lanéfi€e, Indian FilesAlso in Dowd, James,
1979, Built Like A Beafl39-140, Ye Galleon Press, Washingtb@TAC EXH. 29.

43 «Usufruct: circa 1630-, “The right of temporary possessiose, or enjoyment of the advantages of
property belonging to another, so far as mahdd without causing damage or prejudice” Oni@n,
ed., 1950, The Shorter Oxford Dictionary ostHliical PrinciplesThird Edition, Volume 11:2326,
Clarendon Press, Oxford University.
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If, as the Firm has claimed, Shabenay already hradagnized
permanent reservation based upon un-extinguishidrititle, why
would he want fee-simple holding? Such a pre-ggsteservation or
Indian title would not have been affected by theaeal stipulation
present in the 1833 treaty. Even the later 1846nCibB8luffs Treaty
had an exception proviso that exemptegsérvationsand “granted
lands from the treaty’s blanket cession of all remmay tribal land
rights in lllinois. Such a change in reservaticatiss would have
required separate legislation or a specific tretifyulation. It could
not be simply “granted” to Shabenay, especiallyegithe fact that
initially the use of the lands at Shabbona’s Gneas by the corporate
band, not one individual. With a grant in fee aal&nay requested,
he would have become liable to taxation and Statsdiction.
Counsel would have a reader believe that he platmsdll the lands
at Shabbona’s Grove out from under the feet obhis band to local
land speculators. Instead, as mentioned earlieh&ray may have
been trying to circumvent the removal requiremerspnt within the
second article of the 1833 Chicago Treaty, a tremtyhich he was a
signatory in his capacity as a band okama. It-sfiriself proof that a
permanent treaty-established reservation did net ek Shabbona’s
Grove. Shabenay could not have requested a reservat himself
and his band in lieu of their usufruct rights. Thatuld have
conflicted with the removal requirement set forttArticle Two ‘that
the said Indians are to remove from all that pdrthe land now
ceded, which is within the State of IllinoisJpon such a removal, the

band’s usufructory privileges would cease. Inst8adbenay sought
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what was given to thenalf breedsin the 1829 Prairie du Chien
Treaty, a personal grant which fee would be alien#idbhis heirs and
assigns only, and would be outside the 1833 tneatypval

stipulations and tribal authority.

The Firm also makes an issue of the fact thatwloedther bands
(those of Wau-pon-eh-see and Awn-kote) that alseived
usufructory rights to lands in the 1829 treatyereed two thousand
and fifteen hundred dollars respectively for theds ‘assigned and

surrendered to the United States.

First, the Firm committed an act that could destr@yreputation,
If not the career, of an historian by deliberateigrepresenting the
text of a document. The Firm on page five statestd‘the two bands
who had received reservations in the same Artitka® 1829 Treaty
as the Shab-eh-nay Band did, but who ceded the¢netd.S. in the
1833 Treaty’ The Firm claims these two bands=tled the lands in

guestion to the United States.

What does the 1833 treaty say in Article 3di2vo thousand
dollars to be paid to Wau-pon-ehsee and his band,fdteen
hundred dollars to Awn-kote and his band, as thesmteration for
nine sections of land, grantéd...reserved, for the use of.. f§ them
by the 3d Article of the treaty of Prairie du Chiefthe 28' of July
1829 which are hereby surrendered to the UnitedeSta
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“Ceded™ means: to have given away, yielded, while
“surrendered™ means: to have given up (an estate) to one whd has
in reversion or remainderCedé€ implies a priori ownership, while
“surrenderedimplies a state of reversion. Words do have megni
especially in treaties. What counsel has doneubgtguting words, is

distort the historical context and understandingrofct.

Both bands hadsurrenderedtheir usufructory privileges, and in
return for that surrender, were given a monetaonSideration’
These tonsiderationsmay have been made under the fourth
paragraph of thelfidian Removal Act of 1830which allowed
payments to tribes and bands be made for improvesnemands that

have added value to the lands being surrendereedsd.

Why didn’t Shabenay and his band receive the same
“consideratioii? They didn't because Shabenay chose a different
option. He attempted to gain personal title tolémels at Shabbona’s
Grove. The treaty draft as he understood it, hacgtpulation as well
as those of the other requestors for the samestdtes, written in
Article 5. Shabenay may have assumed it was a deake The Senate
under its constitutional treaty-making authoritjeoted Article 5. The
Senate did not reject the two band’s stipulatioresent in Article 3
that remained in the version signed by the Presidnand due to his

own actions, Shabenay was left holding an empty Hagand his

4 Onions, C.T. ed., The Shorter Oxford DictionaryHistorical PrinciplesVolume | (A-M) :280, Oxford
University, Clarendon Press.

> Onions, C.T. ed., The Shorter Oxford DictionaryHtistorical PrinciplesVolume Il (N-Z) :2092,
Oxford University, Clarendon Press.
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band had only usufruct privileges to the landshatdbona; Shabenay
lost out in his bid for a fee grant. The 1833 tyeatindated removal
west for ‘United Nation of Chippewa, Ottawa, and Potawatamie
Indians’ Shabenay’s band lost its usufruct privileges tluthe

mandated removal.

This brings us to the question of why the fifthae was stricken
by the Senate. The Firm (page 5) would have a rdalieve that the
Senate almost certainly correctly suspecting frautdad the article
removed. We must remember that there were otheuadty
individuals', who requested the same bestowal of fee owneeship
did Shabenay, so the Senate, according to couriegllang, must
have suspected massive fraud for that body to teken collective
action against all the requestors, including Shape@ounsel has
provided no documentation to substantiate thidraud...” assertion.
No evidence was presented to support this hypath@fiat really
happened?

Senator White's report gives us an indication ashg Article V
was ‘strickeri. The Senate Committee recommended that Artidie 5
stricken in part over the questiowliether there is a power to make
such provisions.” First and foremost was the fact that the Federal
Government as feeholder to these lands maintaieedversionary
right when the Band’s usufructory rights ceasete provision
Senator White spoke of was the establishment oéigowent-

recognized Indian reservations to be held in fethbyprivate Indian
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individuals so named in the deleted Article 5. Sactions would also
be in contradiction of the 1830 Indian Removal A&R¢moval west of
the Mississippi was the statutory-based nationdigim policy
mandated by the Indian Removal Act of 1830he establishment of
more reservations east of the Mississippi woulthbmntravention of
existing law. The presence of many small resermatisas causing
problems in implementing the federal policy of remlowest of the

Mississippi. As Cliftod’” noted:

...These were the small “band reservations” awarded by the Tippecanoe
treaties in October 1832. By 1834 these reservations were occupied by
twenty-six “chiefs and headmen,” the leaders of as many small

villages...It was the recognition of the problems caused by these small
reservations that had made Secretary of War Cass insist that no personal or
“band” reservations be allowed at the Chicago negotiations in 1833.

This situation led directly to the denial, at tleguest of Secretary
Cass, of Shabenay’s request as part of shieckeri Article 5 of the
September 26, 1833 treaty at Chicago for a reservat fee simple.
Additionally, if the Senate had agreed with Arti&leand if, for the
sake of argument, Shabenay’s band did have Indlarid the lands
at Shabbona’s Grove, a separate cession of thepedxeservation
to the federal government would have had to haceroed before
Shabenay could have received a grant fee-title tremgovernment
for the lands at Shabbona’s Grove. The Senatedatitiave this
authority to do so without a specific legislativa.dnstead, the

attempted actions by the Commissioners with reg@a&habenay’s

461830 “Act to Provide for an exchange of lands wiité Indians residing in any of the states or tienigs
and for their removal west of river Mississippi

47 Clifton, James A., The Prairie People: Continaityd Change in Potawatomi Indian Culture
1665-1965 244 University of lowa Press, lowa CigCTAC EXH. 28
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request for personal fee-simple status suggesthaditle to the land
was not vested in the band, but was usufructonainre. Thus a
simple stipulation in the 1833 treaty would not @&een sufficient to

vest Shabenay with fee-simple title.

It was also reported by the General Land Offic€imcinnati on
May 2, 1833 that all the initial land surveys encompassinglamels
of the 1829 Prairie du Chien cession had been gadvd his included
the initial Township plats such as T38 N (Shabbavi#)in the ceded
area. Under its mandate, the United States Survegaeral could
only survey federally-owned land$The fact that the lands of
Shabbona’s Grove were included in this survey mglesian additional

argument that the lands there were federally-owned.

Article Three of the 1833 treaty goes on to state,

...Two hundred dollars to be paid to Joseph Lafromboise and two
hundred dollars a ye#w be paid to Shabehnafpr
life....(emphasis added)

Why did Shabenay receive the $200.00 yearly anfuityicle Three
tells us why,
Article 3d. And in further consideration of the above cession, it is

agreed, that there shall be paid by the United States the sums of
money hereinafter mentioned: to wit:

“8 |etter to Elijah Hayward Esq. General Land Offilashington from M.J. William, General
Land Office, Cincinnati. NARA Washington, M47Roll5, Letters Sent by the Surveyor General of the
Territory Northwest of the River Ohio: 1797-#8%ol. D, April 20, 1831-January 7, 1835CTAC
EXH. 30.

9 This office, formally established as the Geogragmti¢he United States by Act of Congress on ApS)
1796 under its director, was tasked to suruen government-owned lands into regular parcels tha
could be auctioned off by GLO in order to pa®s/funds for the U.S. Treasury Department.
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One hundred thousand dollacssatisfy sundry individuals, in
behalf of whom reservations were asked, which Commissioners
refused to grant...

An individual reservation in fee was asked for,tsaaeservation in

fee was denied. Therefore, a reservation did nist.ex

This comes back to the fact that Shabenay andamd did not
occupy a permanent federal treaty-establishedvaten at
Shabbona’s Grove as a result of the 1829 treatgrelvas no pre-
existing treaty-established title to the land bryue of either the 1816
or 1825 treaties. If the Senate had agreed witltlarEive, and if a
treaty-recognized title and reservation had exjsdaeskparate land
cession of the Shabbona Grove lands to the Unitaig$S
extinguishing the purported existing treaty-recagdititle (that both
the Firm and the Nation claims of the reservatamdk), would had to
have been enacted by the Senate and signed intoyléve President.
After this first land cession by the Indians, acg®tgrant, this time
from the United States to Shabenay in fee simplelavbave had to
occur before Shabenay could have received feetditlee lands at
Shabbona’s Grove as a privately owned reservafibis. was
something that the Senate could not do within threext of the
agreed-upon removal stipulation in the1833 treByyagreeing to
removal from the lands at Shabbona’s Grove, Shahasahe band
okama, wasle factoceding to the United States any existing rights
the corporate band may have held to the landsestqpn. Shabenay
simply may not have been aware for a consideradieg of time that
the Senate had rejected his fee-simple requetctnShabenay did

not become aware of this deletion until informeat &y legal counsel
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in 1844. This would have accounted for his |atéempts to sell the
lands at Shabbona’s Grove to the Gates brotherswwtdan attempt
to sell the lands to the federal government. Hebirbelieved that he
held fee-simple rights to the lands that his baad ddbandoned in
1837. What we find in 1837 was Shabenay and hid sanply
abandoning the lands reserved for their use upe@mstructions of
Federal Removal Agent Lewis Sands. At that timecttrporate
usufructory privileges granted to the band by #aefal government

under the terms of the 1829 treaty ended.

Shabenay, being aware of the removal stipulatiesgmt in the
1833 treaty, knew that his band had to removew@ldNot realizing
that his request for fee simple holding was deraed, knowing that
his band’s removal ended their usufructory privile@nd believing
that he now had fee ownership of the Shabbona |&tdzhenay
believed that he could accompany his band to loa#ect his
annuity, and then return to the Grove which he believed he
privately owned. Dr.McClurken concedes this poméntioning that
Shabenay did not become aware that he did notthelfee to the
lands at Shabbona’s Grove until 1844, some ters\adter the 1833
treaty was ratified by the Senate and signed etoly the
President? This line of reasoning explains his later behavidren
no longer a band okama, and his band no longenbaisufructory
rights to the lands due to removal and subsequertdonment,

believing he had the private fee to the lands iestjon, he signed a

%0 McClurken, James M. 2007, The Shabehnay Bandtarid?9 Reservatio0-61, J.M. McClurken and
Associates, Lansing, Michigan.
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power of attorney to protect his land in his absei&till believing he
had the fee to the lands, he later raised the isBhes lands
purportedly being illegally trespassed upon. Shapetso attempted
to sell portions of the land and lease other pogid-inally, Shabenay

raised the controversy over its sale by the Goventrhand Office.

The bottom line is, that by signing the 1833 trest{Chicago as a
band okama, Shabenay committed his band to thiy'seamoval or
abandonment requirement as agreed upon in Arlidethe 1833
treaty. At the same time he sought within thistiréa have the
Shabbona lands converted into private ownershgt,igh he sought to
become the private fee-holder of a recognized vasien alienable to
his heirs and assigns. He believed this to be sbinformed
otherwise in 1844. The band’s 1837 removal to Couslaffs ended

the band’s usufructory privileges to the landslat$hona’s Grove.

As to Shabenay’s motives for doing so we cannot\gty
certainty. He may have been trying to prevent duedts removal by
agreeing to the removal stipulation, and then segto take personal
possession of the land, thus removing it or att leesfamily, from
tribal relations. A darker motive might have beethesire to become a
private landholder at the expense of his band’ok&in When the
band was required to remove to lowa, Shabenaheeyes of his
people became the villam It is no wonder he was so roughly treated

and despised by his own people while in lowa, aaghéntion the

51 Skinner, Alanson, 1927, The Mascoutens or PrRio@watomi Indians, Part II-Mythology and
Folklore389-390, Bulletin of the Public Museum of the GityMilwaukee, Vol.6, No. 3:327-411.
DCTAC EXH. 44
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avenging acts by the Sac and Fox against him antamiily that cost

him a son and a nephé.

4The 1846 Treaty

On page seven of the October 5, 2007 MemoranduMiGE,
the Firm stated the following in regard to the J6r/E7, 1846

Treaty with the Pottowautomie Natioh

In 1845 the United States proposed a treaty to consolidate all the
Potawatomi bands on one reservation. The Potowatomis had now morphed
into two main groups of Potawatomis-one living on the Osage River
Reservation in Missouri...and the other that lived on the Council Bluffs
Reservation in lowa

The Firm failed to address the most salient aspedtss treaty.
The June 5/17, 1846 treaty abolished the bandhdigins within the
tribe and established a unifieBdttowautomie Natiafi What counsel
also failed to address in this portion of its Oeinb Memorandum to
NIGC was the important land cession stipulationtam®d within
Article 2 of this treaty which was addressed in [ACTs August 29,
2007 submission (pages 57-59) and in Dr. McClusk@rttober 2,
2007 Report (pages 42-44).

Article 2. read as follows,

Article 2. The said tribes of Indians hereby agree to sell and cede, and do
hereby sell and cede, to the United States, all the lands to which they have
claim of any kind whatsoever, and especially the tracts or parcels of lands
ceded to them by the treaty of Chicago, and subsequent thereto, and now,
in whole or part, possessed by their people...It being understood that these

%2 Matson, N., 1876, Sketch of Shau-be-na, a Potaowia Chief Report and
Collections of the State Historical Societydisconsin for the Years 1873, 1874, 1875 and 1808,
VII:420-421.DCTAC EXH. 40. Dowd, James, 1979, Built Like A Be&8-90, Ye Galleon Press,
WashingtonDCTAC EXH. 43
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cessions are not to affect the title of the said Indians to any grants or
reservations made to them by former treaty.

This selling and ceding of all their existing lamghts was total.
The only exclusions were those lands considerestvasons by the
federal government and lands granted in restriigedo ‘half
breeds: The only remaining reservations assigned to th&watomi

were at the Osage River and Council Bluffs.

We have noted earlier in this submission that titr@ltland
boundaries agreed upon and established by theipating tribes to
the “United tribes of Ottawas, Chipwas, and Pottowotmsnédan
1825 did not encompass the lands at Shabbona’'ssGnov was
Shabenay a signatory to either the 1816 or the 1r@2fies. We have
also noted in the 1825 treaty that the tribal Ilandndaries were set
and established by the participating tribes themesglnot by the
federal government. The new tribal boundary aréabéished by the
tribes for the united tribes did not include thasded by the United
States in the 1816 treaty. Thus the united trilbemdoned their
recognized title to the lands within this tracfawor of those west of
the Rock River. The various claims made by thaddahat treaty-
established title to the lands of Shabenay’s wllags created by

virtue of the 1816 treaty lack an historical foutolia.

In regard to the 1846 treaty’s Article 2 reservatexclusion, that a
permanent reservation was never established fdveBlag and his
band was clearly stated by the federal governnidrd.response to a

letter sent by Shabbona Township resident Mr. Caal@Iimstead to
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the President was delegated to the Commissioneddatn Affairs,

who wrote in November of 184%,

Sir,

Your communication to the President of the United States of 15 ultimo
has been referred to this office-With reference to your statement in
relation to your purchase of a portion of the land set apart farstwef
Shab-eh-nay and his band- by the 3d. art of the treaty of 1829 with the
Chippewas, Ottowas & Potowatomies- and your request to be informed
whether the President will “sanction the deed” which you have for the
land-on condition that you pay to Shab eh nay the balance he alleges to be
due him on account of it. | have to state that as the treaty gives to Shab-eh-
nay or his band no authority to sell the land usefrunct as aforesaid- The
President cannot give his sanction to any sale that may have been made of
it-Shab eh nay & his band under the treaty has only the occupant right- the
reversionary title is in the United Stateshich can be extinguished by
authority of law. (emphasis added)

The Commissioner of Indian Affairs letter clearlyiimes and
affirms, at the request of the President, thatéwersionary title to the
lands circa 1845 was vested in the United Statdsleat Shabenay
and his band had previously held only usufructaryileges to the
land. As a result, the President cannot sanctigrsales Shabenay
may make. Thus this opinion affirms the fact thaeamanent treaty-
based feservatiori was never established for Shabenay and his band.
The lands at Shabbona’s Grove would not come uth@eexceptions
statement stated at the end of Article 2 in thecligdaty.

*3 |etter, November 18, 1848pommissioner of Indian Affairs to Coalman Olmste@Habbona’s
Grove, DeKalb County, lllinois. Dowd, James, 1979, Builkké A Bear143, Ye Galleon Press,
WashingtonDCTAC EXH. 32. McClurken, James M., 2007, The Shabehnay Bandtsd@29
ReservationBinder #3, 18
November 1845

> “Reversion® c. 153 0-“The right to succeeding to the poseessf something after another is done with
it...” Reversionaryc.1651- “Entitled to the reversion in somethin@sions,C.T., 1950 ed., The Shorter
Oxford English Dictionary on Historical Printés, Third Edition, Volume 11:1727-1728,Clarendon
Press, Oxford University.
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What about a landgtant’ as the second stipulated exception in
Article 2 of the 1846 Council Bluffs treaty?

We have seen Shabenay’s attempt, in the SenatkestrArticle 5
of the September 26, 1833 treaty, to have the lahts village

granted to him in fee simple as a reservation,

The Reservation of two sections of land to Shab-eh-nay by the 2d Clause
of the 3d Article of the Treaty of Prairie du Chien of th& 2aly, 1829
shall be a grant in fee simple to him and his heirs and assigns forever...

The lands of Shabenay'’s village were not held bsity-
recognized Indian title, the lands of the villagera/not a reservation,
these village lands were not part of any grantoaigh Dr.

McClurken (page 38) depicted the lands at Shabberizeing
“...granted to Shabehnay and his followexs a result of the 1829
Prairie du Chien treaty. This is simply not trideak the Tribe claims
previous to the 1829 Treaty, the band held treatpgnized title to
the village lands, how could land be granted tab®hay and his band
in the 1829 Treaty, unless the United States Heditle to the lands
previous to the treaty and subsequently grant&thé.Nation cannot

have it both ways.

What we have are lands occupied and used at Shalsli@rove
solely under usufructory privileges with title vedtin the United
States. If any residual usufructory rights remaifegdhe lands at
Shabbona’s Grove, such land and remaining resrdytal if any,
clearly came under the cessions clause of Artidéthe 1846 treaty.

Dr. McClurken’s conclusion thafThe title to the Shabehnay
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Reservation remained Indian land held in trustty tnited Stat&s®
in the aftermath of the July 22, 1846 ratificatafrthe Council Bluffs

treaty has no historical foundation.

In a January 17, 1843 lettéfrom Commissioner of Indian Affairs
T.H. Crawford to Thos. H. Blake, Commissioner, Gahk&and

Office, Commissioner Crawford noted,

Sir,

| have duly considered the tenor of your letter of 16 inst, in connection
with the accompanying papers, relative to the survey of the reservation
provided for Shab-eh-ney- by the 3. article of the treaty of 29 July 1829,
with the Chippewas, Ottawas and Potawatomies.

The f' article of aforesaid treaty defines the boundaries of the land ceded
by it- the 3d. article stipulates that that “from the cessions aforesaid there
shall be reserved for theseof the undernamed chiefs and their bands, the
following tracts of land. “ For Shabehney two sections at his village near
Paw-paw grove.”

The language of the article making the reservation for Shabehney is
similar to that used in the 2d. article of the treaties of 20, 26,-&27 October
1832 — with the Potawatomies- which has been construed under an
opinion of the Attorney General of 20, Sept. 1833- (see opinion, Atty.
Genl. Page 1402) as conferring on the reserves a usufruction right only to
the land reserved for them...

Five years later, and two years after the ratifocaof the 1846
treaty, W. Midell, the War Department’s Commissioagtindian
Affairs continued the chain of federal governmenssifructory

opinions with regard to Shabenay and his band’spatton of the

%5 McClurken, James M., 2007, The Shabehnay Bandtsi@29 Reservatiof3.
%8 |llinois State Archives, RG. 952.363 Dixon Landfi€d, Indian FilesAlso in Dowd, James,
1979, Built Like A Bead39-140, Ye Galleon Press, Washingtb@TAC EXH. 29.
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lands at Shabbona’s Grove. Commissioner Midell &snota May 27,

1848 lettet’ to Representative John Wentworth, the following,

Sir,

| had the honor to receive your note of 6. instant, in which you ask my
attention to the propriety of confirming the three deeds which
accompanied it, each executed by Shab-eh-nay, on 1. of December 1845 in
this city-one to Ansel A. Gates for 320 acres, one to Orrin Gates for 320
acres, and one to Ansel A. Gates for 640 acres, and conveying the land
reserved for theseof said Shab-eh-nay and his band by tHeaticle of
the treaty concluded with the Chippewa, Ottawa and Potowatomie Indians
on 29, July 1829.

The treaty gave no authority to Shab-eh-nay to sell the land. It was
reserved for the use of himself and his band only, and it is the opinion of
this office. That when the parties, for whose use it was reserved, left it,
that it was competent for the United States to sell it as other lands ceded
by that treaty which had not been expressly granted to individuals named
therein.This view is confirmed by the fact that 5. article of a treaty
concluded with the same Indians on 26 September 1833, which stipulated
that the reservation made by the treaty of 1829, should be a grant in fee
simple to Shab-eh-nay, his heirs and assigns forever, was stricken out by
the Senate.

It seems to me therefore, that as the lands referred to are no longer
occupied by the persons for whose use they were reserved, that it is
competent for the Comr. Of the General Land Office to dispose the same
as other public lands of the United States....(emphasis added)

The 1846 treaty clearly extinguished any residaatlltitle or
claims that the United Nations may have had indils. The reference
to the treaty at Chicago confirms that lllinois vgest of this
extinguishment area. Shabenay, not having any itha&V right to the
land at Shabbona’s Grove, clearly held no titlddnest there. The

initial declaration in the 1829 treatyeserved, for the usevas for

5" Letter, War Department, Office of Indian Affaits, Hon. John Wentworth, House of
Representatives-US. Dowd, James, 1979, Built LikkeAr146-147, Ye Galleon
Press, WashingtoBCTAC EXH. 33.
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the corporate band, not one person. The landsadifma’s Grove
did not meet the exceptions (reservations, graateds) proviso

contained within Article 2 of the 1846 treaty.

C. Commissioner of Indian Affairs Ruling of Abandaament in 1848,
and Public Sale of the Shab-en-nay Reservatian 1849

1. Commissioner of Indian Affairs Ruling of Abandorment.

On page eight of its October 5, 2007 memoranduMi@&C, the

Firm stated the following,

As stated above, the Gates brothers sought the aid of Congressman John
Wentworth to help them get federal approval of the Gates’ supposed deeds
to the entire reservation. Wentworth did not achieve that, but he did
achieve having the Reservation illegally opened for white settlers

The Firm continues to quote fragments of Commis&idedill’s
May 27, 1848 response to Congressman Wentwoifhe following
Is the response of the Commissioner. The portiosegl by the Firm

are in bold type,

Sir,

| had the honor to receive your note of 6. instant, in which you ask my
attention to the propriety of confirming the three deeds which
accompanied it, each executed by Shab-eh-nay, on 1. of December 1845 in
this city-one to Ansel A. Gates for 320 acres, one to Orrin Gates for 320
acres, and one to Ansel A. Gates for 640 acres, and conveying the land
reserved for theseof said Shab-eh-nay and his band by tAea8ticle of
the treaty concluded with the Chippewa, Ottawa and Potowatomie Indians
on 29, July 1829.

The treaty gave no authority to Shab-eh-nay to sell the land. It was
reserved for the use of himself and his band only,tasdhe opinion of
this office. That when the parties, for whoseise it was reserved, left it,

%8 etter, May 27, 1848/Var Department, Office of Indian Affairs, to Homhh Wentworth, House of
Representatives-US. Dowd, James, 1979, Buik KlBearl46-147, Ye Galleon Press, Washington.
DCTAC EXH. 33.
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that it was competent for the United States to sell it as other lands
ceded by that treaty which had not been expressly granted to
individuals named therein. This view is confirmed by the fact that 5.
article of a treaty concluded with the same Indians on 26 September
1833, which stipulated that the reservation made by the treaty of
1829, should be a grant in fee simple to Shab-eh-nay, his heirs and
assigns forever, was stricken out by the Senate.

It seems to me therefore, that as the lands referred to are no longer
occupied by the persons for whose use they were reserved, that it is
competent for the Comr. Of the General Land Office to dispose the
same as other public lands of the United States.

The Firm in its editing of the Commissioner’s letteft out the
most important analytical statement in the lett€he treaty gave no
authority to Shab-eh-nay to sell the land. It wasarved for the use of
himself and his band onfyVas this the first such statement and

opinion rendered by a standing Commissioner?

Five years previously, in a January 17, 184&r from T.H.
Crawford, Commissioner of Indian Affairs to Thos.Blake,
Commissioner, General Land Offid¢eCommissioner of Indian

Affairs Crawford opined,

Sir,

| have duly considered the tenor of your letter of 16 inst, in connection
with the accompanying papers, relative to the survey of the reservation
provided for Shab-eh-ney- by the 3. article of the treaty of 29 July 1829,
with the Chippewas, Ottawas and Potawatomies.

The f' article of aforesaid treaty defines the boundaries of the land ceded
by it- the 3d. article stipulates that that “from the cessions aforesaid there
shall be reserved for theseof the undernamed chiefs and their bands, the
following tracts of land. “ For Shabehney two sections at his village near
Paw-paw grove.”

59 Illinois State Archives, RG. 952.363 Dixon Land iodf, Indian FilesAlso in Dowd, James,
1979, Built Like A Beafl39-140, Ye Galleon Press, Washingto&TAC EXH. 29.
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The language of the article making the reservation for Shabehney is
similar to that used in the 2d. article of the treaties of 20, 26,-&27
October 1832 — with the Potawatomies- which has been construed under
an opinion of the Attorney General of 20, Sept. 1833- (see opinion, Atty.
Genl. Page 1402) as conferring on the reserves a usufruction right only to
the land reserved for thenihis opinion sustained and fortified, | think, by
the fact that the 5 art. of the treaty of 26 Sept. 1833-with the Chippewas,
Ottowas, & Pottowatomis, providing that the aforesaid reservation to Shab
eh nay “shall be a grant in fee simple to him, his heirs and assigns forever”
was stricken out by the Senate.... (emphasis added)

The Firm would want the reader to believe, on theidof a partial
guotation that Congressman Wentworth,did achieve having the
reservation illegally opened for white settlér€ommissioner
Crawford opined in 1843 that Shabenay and his Ibawld"...a

usufruction right only to the land reserved fornine

In a November 18, 1845 letter in response to alinstead’s
letter to the President, the response was deletatbe

Commissioner of Indian Affair®

Sir,

Your communication to the President of the United States of 15 ultimo
has been referred to this office-With reference to your statement in
relation to your purchase of a portion of the land set apart farstwef
Shab-eh-nay and his band- by the 3d. art of the treaty of 1829 with the
Chippewas, Ottowas & Potowatomies- and your request to be informed
whether the President will “sanction the deed” which you have for the
land-on condition that you pay to Shab eh nay the balance he alleges to be
due him on account of it. | have to state that as the treaty gives to Shab-eh-
nay or his band no authority to sell the land usefrunct as aforesaid- The
President cannot give his sanction to any sale that may have been made of
it-Shab eh nay & his band under the treaty has only the occupant right- the

%0 | etter, November 18, 1848pommissioner of Indian Affairs to Coalman Olmste8Habbona’s
Grove, DeKalb County, lllinois. Dowd, James, 1979, Builké A Bear143, Ye Galleon Press,
WashingtonDCTAC EXH. 32.
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reversionary titleis in the United States which can be extinguished by
authority of law (emphasis added)

The Commissioner of Indian Affairs wrote the abavé¢he request
of the President. It clearly affirmed their respezbeliefs and
opinions that Shabenay and his band had no previghisto the
Grove lands other than usufruct. The United St&m@gernment held
reversionary title to the lands in question. Whemlband ceased use
of the land it reverted back to the federal goveentmmNeither he nor
his band ever had any authority to sell the lahdset That decision
was left up to the federal government as title-aold determine. In a
July 14, 1849 letter to the Commissioner of the €&ahLand Office

from the Commissioner of Indian Affairs it was nafé

In connexion with this matter, you refer to the decision of the Indian
Office of the 2" May 1848, stated in the transcript of a letter of that date
to Mr. Wentworth, as communicated to my predecessor, in which decision
it is held that' as the lands referred to are no longer occupied by the
persons for whose use they were reserved, that it is competent for the
Commr. Of the General Land Office to dispose of the same as other public
lands of the United Statesl’find consequently that under date 12 August
1848 these lands had been ordered into market...(emphasis added)

On April 12, 1856, George W. Moneypenny, Commissroof

Indian Affairs wroté® in regard to Shab-eh-nay and his band..,

...1 do not understand this emigration, however to have been in any
manner forced or involuntary; but only in compliance with their treaty
stipulations....

3. The General Land Office Public Sale in 1849.

®1 Letter, J. Butterfield, Commissioner, General d @ffice to Orlando Brown Esq.,
Commissioner of Indian Affairs. , Dowd, Jam&379, Built Like A Bea149-150, Ye Galleon Press,
WashingtonDCTAC EXH. 34.

2 EXH. 8. House of Representatives,"™@ongress, "3 Session, Report No. 40, “Shab-eh-nay-Indian
Chief":2

55



On page ten of its October 5 Memorandum, the Ftates the
following,

Before the public sale on 5 November, 184Shab-eh-nay departed on

his extended trip to the Kansas Reservation. He apparently assumed that
the United States was still holding the lllinois Reservation in trust for the
Band. This is indicated by his shocked reaction when he returned
sometime before June 1853 and saw his Band’s reservation entirely
occupied by settlers....

The Firm seems to have forgotten that in f8&8Wabenay was
informed by his legal counsel that he did not ol land in fee®
We also know on the basis of the November 18, I8dfmissioners
letter that the United States held theversionary titlé to the lands
of Shabonna’s Grove under the usufructory privitegdich ceased

when the band abandoned the Grove on Septemb&B833,

Thus the Commissioner of Indian Affairs was onaagjliound
when he wrote on November 5, 184@s the lands referred to are
no longer occupied by the persons for whose usewvieee reserved,
that it is competent for the Commr. Of the Genégrald Office to

dispose of the same as other public lands of theedStates.®

%3 Shabenay was at St. Louis on May 25, 1848 wheneds paid his annuity and at the Fort Leavenworth,
Kansas Agency on November 12, 1850, where Isepai his annuity for 1848 and 1849. He was still
there in October of 1852. He was in Indian®atober of 1854MicClurken, James M. 2007, The
Shabehnay Band and its 1829 Reserva@or61, J.M. McClurken and Associates, Lansing;tvian
Binder #3 Records of Annuity Payments fromlthmited States to Shabehnay...

McClurken, James M. 2007, The Shabehnay Baddtari 829 Reservatio®0-61, J.M. McClurken and
Associates, Lansing, Michigan. See also Mc@uorBinder# 3, 18 November 1845

%4 McClurken, James M. 2007, The Shabehnay Bandtari?9 Reservatio0-61, J.M. McClurken and
Associates, Lansing, Michigan. See also Mc@uorBinder# 3, 18 November 1845

% October 5, 2007 Memorandum, Hobbs, Strauss, D&&alker:2, citing McClurken, James M., 2007,
The Shabehnay Band and its 1829 Reservaiidh

% Letter, J. Butterfield, Commissioner, General L&@ftice to Orlando Brown Esq.,

Commissioner of Indian Affairs. , Dowd, Jam&379, Built Like A Bear149-150, Ye Galleon Press,
WashingtonDCTAC EXH. 34.
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Additionally, Dr. McClurkefi” asserted that the Commissioner of
the General Land Officaélied only on an 1848 opinion written by
Commissioner William Medill as its authority forethand sal€. As
will be seen below, there were three such simibgascstent opinions
rendered prior to Commissioner Medill's 1849 leti&lt of them
considered Sabenay’s band usage of the lands Bb8ha's Grove as
being usufruct. There was no reservation statusweded to be

changed by the President or by Congress

A Response To:

lI. Atthe Time the Shab-eh-nay Reservation was
Established by the 1829 Treaty the Potawatomis
Owned Treaty-Recognized Title to the Land
Surrounding that Reservation.

On pages 19-20 the Firm addresses the issue @nidie. The
title argument presented in this Memorandum isedéit from that
written by the Firm in a Memorandum on March 1302@o Attorney
Dennis J. Whittlesey of Hobbs, Strauss, Dean &Wallegal counsel
representing the interests of the DeKalb CountycHttee
Committee, although Attorney Whittlesey’s fees weeeng paid by
the Firms client, the Prairie Band Potawatomi Na(leBPN).

At that time the Firm claimed title on the basiglué 1825 treaty.
It has been shown earlier in this submission thedldnds at Shabbona

were not within the boundaries of the 1825 tredigre the Firm is

7 McClurken, James M. 2007, The Shabehnay Bandtarid?9 Reservatiod6, J.M. McClurken and
Associates, Lansing, Michigan.
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arguing that on the basis of the 1816 treaty With“tinited tribes of
Ottawas, Chipawas, and Pottowotomees residing erllihois and
Melwakee rivers, and their waters, and on the seastern parts of
Lake Michigari Indian title was established over the lands that

included the site of Shabenay’s village at ShabisoGaove.

The purpose of the 1816 treaty, according to thatyr was for
purpose of removing difficulties between thétine United tribes and
the Sacs and Fox of land ownership of the area.Hilm cites (page
20 of the Memorandum) Area 77 of Royce Map18 @ii2)® in part
to support its claim that Shabenay’s village layhwm the area of the
1816 treaty outside the cession lands which lighsotia due west
line from the southern extremity of Lake Michigdine Nation claims
that the land north of this line:

“the U.S. agreed to “relinquish to the said [Ottawa, Chippewa and
Potawatomi] tribes all the land contained in the aforesaid cession of the

Sacs and Foxes which lies north of the due west line from the southern
extremity of Lake Michigan....

This land north of the east-west demarcation Imdepicted by
Royce on Map 18, lllinois 2, Area 148 was in paded back to the
United States via the July 29, 1829 treaty at iraiu Chien as
depicted by the General Land Office on its 18B&p of Lands

Ceded by the Potawatami&§’ This cession included the lands

% EXH.4. Royce, Charles C., 1899, Indian Land Cessionsdrithited Statesn Eighteenth Annual
Report of the Bureau of American Ethnologytte Secretary of the Smithsonian Institution,
Washington, Government Printing Office, Map Wliois 2, Area 77.

% Tucker, Sarah J. 1942, Indian Villages of thiadis Country Volume II, Scientific Papers,
lllinois State Museum, Springfield Plate XClBeneral Land Office Map of Lands Ceded by the
Potawatamies 183RCTAC EXH. 2
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encompassing the future site of Shabenay’s Villdgepresented
earlier, from those ceded to the United StatesdaBdabenay and his
band were allowed continued usufructory privilegader the federal
government’s reversionary title. Any remaining vgstof recognized
Indian title for lands ceded by the United tribed 816 to the area
would have been extinguished by Article One of 829 treaty.
Shabenay’s band’s usufructory privileges ceasedv@i@abenay
signed the September 26, 1833 treaty at Chicagdioh a removal
stipulation in Article 1 was agreed upon by all ggnatories. Under
this Article Shabenay’s band was among those requo remove a
year after the Treaty was ratified (February 2835)8The band
abandoned the village site in September of 183Th WWe
extinguishment of the band’s usufructory priviletie title to the

land reverted back to the federal government.

Looking at this situation from a historical vantggent that is
within the context of the period within which these&snts occurred,
one sees the historical and political setting witlvhich these events
transpired. That is, the era of removal. Most bva have a clear
record of the thinking and opinions of those reslae for the
carrying out of national Indian policy and thoseygammental
officials responsible for the disposal of governtrewned lands

within the border-states and territories.

What did these responsible authorities have to dy&t were

their official governmental opinions concerning theds and the
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occupants at Shabbona’s Grove? We have a clear chauch

opinions and conclusions.

Beginning with a January 17, 1843 leffdrom Commissioner of
Indian Affairs T.H. Crawford, to Thos. H. Blake, @missioner,
General Land Office, Commissioner Crawford we fandear opinion
as to the status of the lands at Shabbona’s Gromethe

Commissioner of Indian Affairs,

Sir,

| have duly considered the tenor of your letter of 16 inst, in connection
with the accompanying papers, relative to the survey of the reservation
provided for Shab-eh-ney- by the 3. article of the treaty of 29 July 1829,
with the Chippewas, Ottawas and Potawatomies.

The f'article of aforesaid treaty defines the boundaries of the land ceded
by it- the 3d. article stipulates that that “from the cessions aforesaid there
shall be reserved for theseof the undernamed chiefs and their bands, the
following tracts of land. “ For Shabehney two sections at his village near
Paw-paw grove.”

The language of the article making the reservation for Shabehney is
similar to that used in the 2d. article of the treaties of 20, 26,-&27 October
1832 — with the Potawatomies- which has been construed under an
opinion of the Attorney General of 20, Sept. 1833- (see opinion, Atty.
Genl. Page 1402) as conferring on the reserves a usufruction right only to
the land reserved for them...

... This opinion is sustained and fortified, | think, by the fact that the 5 art.
of the treaty of 26 Sept. 1833-with the Chippewas, Ottowas, &
Pottowatomis, providing that the aforesaid reservation to Shab eh nay
“shall be a grant in fee simple to him, his heirs and assigns forever” was
stricken out by the Senate.... (emphasis added)

O llinois State Archives, RG. 952.363 Dixon Landfi€d, Indian FilesAlso in Dowd, James,
1979, Built Like A Bead39-140, Ye Galleon Press, Washingtb@TAC EXH. 29
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Two years later, on November 18, 1845, a seconer lieias sent
by the Commissioner of Indian Affairs regardingetdr that was sent
to the President by a Coalman Olmstead regardiap&tay and
Shabbona’s Grové

Sir,

Your communication to the President of the United States of 15 ultimo
has been referred to this office-With reference to your statement in
relation to your purchase of a portion of the land set apart farsenef
Shab-eh-nay and his band- by the 3d. art of the treaty of 1829 with the
Chippewas, Ottowas & Potowatomies... | have to state that as the treaty
gives to Shab-eh-nay or his band no authority to sell the land usefrunct as
aforesaid- The President cannot give his sanction to any sale that may
have been made of it-Shab eh nay & his band under the treaty has only the
occupant rightthe reversionary title is in the United Statelsich can be
extinguished by authority of law (emphasis added)

Three years later, in a May 27, 1848 I€ttéiom W. Midell of the
Office of Indian Affairs (War Department) to Repeasative John

Wentworth, Commissioner Midell stated,

Sir,

| had the honor to receive your note of 6. instant, in which you ask my
attention to the propriety of confirming the three deeds which
accompanied it, each executed by Shab-eh-nay, on 1. of December 1845 in
this city-one to Ansel A. Gates for 320 acres, one to Orrin Gates for 320
acres, and one to Ansel A. Gates for 640 acres, and conveying the land
reserved for theseof said Shab-eh-nay and his band by tAea8ticle of
the treaty concluded with the Chippewa, Ottawa and Potowatomie Indians
on 29, July 1829.

The treaty gave no authority to Shab-eh-nay to sell the land. It was
reserved for the use of himself and his band only, and it is the opinion of
this office. That when the parties, for whaseit was reserved, left it,

" Letter, Commissioner of Indian Affairs to Coalnaimstead, Shabbona’s Grove, DeKalb
County, lllinois. Dowd, James, 1979, Built LikeBear143, Ye Galleon Press, Washington.
McClurken, 2007, Binder #3, November 18, 1846TAC EXH. 32

"2 etter, War Department, Office of Indian Affaits, Hon. John Wentworth, House of
Representatives-US. Dowd, James, 1979, Buitt A Bearl46-147, Ye Galleon
Press, WashingtoDRCTAC EXH. 33.
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that it was competent for the United States to sell it as other lands ceded
by that treatwvhich had not been expressly granted to individuals named
therein.This view is confirmed by the fact that 5. article of a treaty
concluded with the same Indians on 26 September 1833, which stipulated
that the reservation made by the treaty of 1829, should be a grant in fee
simple to Shab-eh-nay, his heirs and assigns forever, was stricken out by
the Senate.

It seems to me therefore, that as the lands referred to are no longer
occupied by the persons for whose use they were reserved, that it is
competent for the Comr. Of the General Land Office to dispose the same
as other public lands of the United State@mphasis added)

In a July 14, 1849 lettérfrom J. Butterfield, Commissioner of the
General Land Office to Orlando Brown, the Commissioof Indian
Affairs, the position and conclusion made by therfer Indian
Commissioner was still being maintained and sugablly the

Interior Department.

Sir,

| have received your letter of the™Onstant, enclosing me a copy of
one you had received from Mr. W. Gates of Paw Paw Grove lllinois,
relative to the Reservation for the use Stfab-eh-nay,and his band of
“two sections at his village, near the Paw Paw Grove,” under the treaty
concluded on the 28July 1829 with the Chippewas and Ottawas;- which
reserve is fully laid down on our Township plat, & there designated as

Section 23

The W Y% of Section 25 &

E %2 of Section 26

T38. N.R. 3 East 3d P.M. lllinois

3 McClurken (2007:8) claimed that “Medill ignorecetiegal rule that a treaty reservation such as
Shabehnay’s could not be extinguished by abameéat or any event except a subsequent treatyt @f ac
Congress.” What McClurken ignored was the faat the chain of evidence herein presented opirags
(a)Shabenay’s band held only usufructory righi¥ The Federal Government held the reversionary
rights to the lands at Shabbona’s Grove, (c ) 8hayp as the band’s okama surrendered those
usufructory rights by agreeing to the removalidtiion in the 1833 treaty at Chicago, (d) His avgte
band abandoned the lands at Shabbona’s Grovesin 18

" Letter, J. Butterfield, Commissioner, General L&@ftice to Orlando Brown Esq.,

Commissioner of Indian Affairs. , Dowd, Jam&a79, Built Like A Bearl49-150, Ye Galleon Press,
WashingtonDCTAC EXH. 34.
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In connexion with this matter, you refer to the decision of the Indian
Office of the 2" May 1848, stated in the transcript of a letter of that date
to Mr. Wentworth, as communicated to my predecessor, in which decision
it is held that' as the lands referred to are no longer occupied by the
persons for whose use they were reserved, that it is competent for the
Commr. Of the General Land Office to dispose of the same as other public
lands of the United Statesl’'find consequently that under date 12 August
1848 these lands had been ordered into mart@hphasis added)

In a July 18, 1849 lett& Commissioner Brown made it explicitly
clear that Shabenay and his band had amdyfruct right to the two

sections of land at his village,

... and as the original treaty only gave to Shab-en-ney and his band, the
use of the land-vesting in them no title by the treaty of 26. Sept. 1833
(such provision therein having been stricken out by the Senate,) and as
those of the party now claiming by purchase for the reserve, to procure the
passage of a law securing such title, have alike failed; it appears to me that
this office should not now go behind its decision df &Fay 1848,

referred to in your letter, and reopen the case....(emphasis added)

Four years (June 25, 1853) after Commissioner Bioletter, a
letter from the same offi¢&from the Acting Commissioner
maintained the same conclusions and position athdiduly 18, 1849
letter

The two sections of land, to which you refer, were reserved “for the use
of Shabonay and his band,” under the treaty of tffec29uly 1829; and,
as the persons for whogeealone they were thus reserved, ceased to
occupy them, they were held to have reverted to the United States, and to
be subject to the disposal of by the Genl. Land Office as other public lands
of the United States. As the title was a mere usufructuary one, was also

> Letter, Orlando Brown Esq., Commissioner of &mdAffairs to J. Butterfield, Commissioner,
General Land Office. Dowd, James, 1979, Biike A Bear151, Ye Galleon Press, Washington.
DCTAC EXH. 17.

% Letter, Acting Commissioner of Indian Affairsdohn H. Kinze, Chicago, lllinois. Dowd,
James, 1979, Built Like A Bedb2-153, Ye Galleon Press, Washingtb@TAC EXH. 6

63



held that it was not competent for the reservee or his legal representation
to sell or dispose of the land to third parti@gsnphasis added)

When Shabenay’s purported plight concerning hid &n
Shabbona becamecause celebre lllinois, two states attorneys
wrote to the Secretary of the Interior in June 83 asking to obtain
information in this regard. Chas. A. Mix, the A@i€ommissioner of

Indian Affairs was directed by the Secretary toesl to their
query”.

Gentlemen,

The Secretary of the Interior, to whom you addressed a communication
dated 28, ult. Asking whether the “land reserved to the Pottawatamie
Chief Shab-eh-nay” under the treaty of'29uly 1829, has been sold, has
referred the same to this Office for answer.

The treaty under which this reservation was made, gave to Shab-eh-nay,
and his band only usufruct right thereto. It did not vest in him, or, with
him or his band, a title in feand it was decided by this office as long
since, as May 1848, that in as much as said land had been abandoned by
the Indians for whom it had been reserved, that it was “competent for the
Commissioner of the General Land Office to dispose of the same as other
public lands of the United States.” It will be seen therefore, that in the
opinion of this Office Shab-eh-nay, has no claim upon the United States
on account of the reservation referred.tgemphasis added)

Nine years later, the issue was still active. Nlixsesponse to a

query from the Secretary of the Interior wrote Back

In the case of two sections to Sha-eh-nay, at his village near Paw Paw
Grove, under treaty of Chippewa and others at Prairie du Chien, it appears
from the files in this office that he left the reservation and went West of

" Letter, October 5, 1854,Chas A. Mix, Acting Corasidner of Indian Affairs, to Messrs
Paddock & Ward Attorneys. Dowd, James, 1978t Bike A Bear154, Ye Galleon Press,
WashingtonDCTAC EXH. 35.

"8 Letter, September 24, 1863, Charles E. Mix, Axtommissioner of Indian Affairs to J.P.
Usher, Secretary, Department of the InterimwD, James, 1979, Built Like A Be263, Ye Galleon
Press, WashingtoDRCTAC EXH. 36.
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the Mississippi to live, and by decision of the Department it was held that
Shab-eh-nay had only a usufruct right to the land and having left it to live
elsewhere the land reverted to the United States to be treated as other
public lands{emphasis added)

Thus we have eight consistent opinions over a tyvgaar period
rendered by governmental officials directly invalve the carrying
out of federal Indian policy. These were people wisoe involved in
daily activities carrying out this policy. Their &wledge was first-
hand unlike the purported Solicitor Leshy’s “opimiaendered one
hundred and forty-eight years after the Mix opinamd one hundred
and sixty-eight years after the 1843 opinion readday
Commissioner Crawford. Compare these two, congigtenthe

watchword.

Conclusions

This submission began by positing the six assestinade by the
Firm in support of its contention that the landsrently owned in fee
by its client, the Prairie Band of the Potawatoratibin, are “Indian

lands.”

(1) “the United States permanently recognized the Nati®hab-en-
nay Reservation in the treaty of Prairie du ChienJaly 29, 1829.”

We have seen in the historical evidence presentedesthat this
was not the case. Of paramount significance wag€tmemissioner of
Indian Affairs conclusion and statement renderedtNowember 18,
1845 on behalf of the President,
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...The President cannot give his sanction to any sale that may have been
made of it-Shab eh nay & his band under the treaty has only the occupant
right- the reversionary title is in the United Statelsich can be

extinguished by authority of law....

We have also presented a total of eight consisiginions made
over a twenty-year (1843-1863) period by feder&harities
(Commissioner of Indian Affairs and the Commissiookthe
Government Land Office) that opine that Shabenalyhas corporate
band held only usufructory privileges to the laatdShabbona’s
Grove. This is what the federal government alloBedbenay and his
band.

The lands at Shabbona’s Grove were not, after 1&2fer the
umbrella of Indian title. When the United Ottawdnigpewa, and
Potawatomi accepted their new tribal lands and thaindaries as
created and agreed upon by all the participatibgdrin the 1825
treaty, the United Nations abandoned their titltholands east of this
new tribal homeland. These lands were ceded tttiied Nations
by the United States in the 1816 treaty. The UniNatlons’ lands as
established and agreed upon by the participatibggdid not
encompass the future site of Shabenay’s village.Oiited States

agreed to only recognize these new tribally-creatmeohdaries.

(2) “under controlling law, reservations may only beedisblished by
an Act of Congress or Treaty...”

In his July 14, 1849 letter to the Commissionethef General
Land Office, the Commissioner of Indian Affairstsid

“ as the lands referred to are no longer occupied by the persons for whose
use they were reserved, that it is competent for the Commr. Of the General
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Land Office to dispose of the same as other public lands of the United
States.”

The controlling document in this situation was dlaéy 29, 1829
Treaty of Prairie du Chien, specifically Articld #nd the stipulation,
“there shall be reserved, for the use of the undesthChiefs and
their bands...” It has been the consistent opinion and understgnd
by the federal government that thes€ of the reservedceded lands
was usufruct and that no permanent reservatiorewaisestablished
for any of the bands so cited in this Article. Ag Commissioner of
Indian Affairs, in a January 7, 1843 letter to @@mmissioner of the

General Land Office stated,

The language of the article making the reservation for Shabehney is
similar to that used in the 2d. article of the treaties of 20, 26,-&27 October
1832 — with the Potawatomies- which has been construed under an
opinion of the Attorney General of 20, Sept. 1833- (see opinion, Atty.
Genl. Page 1402) as conferring on the reserves a usufruction right only to
the land reserved for them.

When in 1833, Shabenay, in his capacity as okdrtteeo
corporate band, affixed his signature to the trelatgument, he
committed his band to removal west of the Missigisiiver and the
abandonment of the lands at Shabbona’s Grovemsdated in Article
2,

And it is the wish of the Government of the United States that the said
nation of Indians should remove to the country thus assigned to them as
soon as conveniently can be done...

In accordance with Article 2 of the September B33ltreaty held
at Chicago, an instrument that was duly reviewetkraded, and

passed by the Senate and signed into law by tlederd, Shabenay’s
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band, at the direction of the federal governmdmanaoned the lands
at Shabbona’s Grove on September 15, 1837.

Within this same treaty Shabenay attempted to Haveorporate
usufruct right to these lands converted into fe@@atitle in his

name. The Senate rejected this request.

(3) “there is no subsequent Act of Congress or Treatghnditers,
diminishes or disestablishes that Reservation ynwaay..”

As noted above in (2), the band’s corporate ustifight to the
lands was disestablishetiwhen the corporate band’s okama affixed
his name to the 1833 treaty instrument in the naftlee band
agreeing to abandon the lands at Shabbona’s Graeeaove west

of the Mississippi River.

(4) “although the land was sold by the United ssate 1849, that sale
was illegal and void ab initio [from the beginning]’

The sale of the lands at Shabbona’s Grove was matle
General Land Office on November 5, 1849 at puhlictian to
Reuben Allen and William Marks, at the directiontio#
Commissioner of Indian Affairs. Both Allen and Markeceived
Federal patents issued on June 5, 1850 attestiifng tegality of the

sale.

(5) “the sale was conducted in violation of thentsrof the treaty and
the Non-Intercourse Act by agents of the UnitedeStevho lacked the
authority to sell the land...”
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The sale of the lands at Shabbona’s Grove was maatzordance
with the standard practice of the day. The landevederal lands,
acquired by a lawful treaty, ratified, and signgdlie President on
January 2, 1830. At that point the lands at Shahlsa@rove formally
came under the jurisdiction of the United Statds Tands were
located within the State of Illinois. These landsrgvheld under a
federally-held reversionary title during the timeripd that Shabenay
and his band utilized the usufructory privilegdswaed them under
the 1829 treaty.

The Federal Indian Trade and Intercourse Act iaatfat this time
did not encompass federally-owned lands upon wimdlans were
allowed to reside under usufruct privileges noritdapply to sales

made by Indians to the United States.

(6) “the Nation’s lands lie wholly within the bouawdes of its Shab-
eh-nay Reservation.”

The Nation currently owns in fee, lands that li¢ghivi the historic
bounds of two sections of land historically knovenShabbona’s
Grove ‘but not within the historic boundaries of Shabesay’

reservation.

Historical Consulting and Research Services LLC. Date
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Appendix |. Vitae of James P. Lynch

JAMES PATRICK LYNCH

Historical Consulting and Research Services LLC.
45 Detlad Drive
Waterbury, Centicut 06708
32H73.0012
jajpl@aol.com

TITLE.

Ethno-historic Consultant/ Researcher (Anthropology & History).
Genealogical Researcher.

Historic Title Researcher/Consultant.

Federal Indian Policy Consultant.

. EDUCATION.

Ph.D, Anthropology/History (abd.) (Ethnohistory, Socio-cultural Change).
History of New York and New England Indians, University of
Connecticut 1984-1991.

Master of Arts, Anthropology/History (Ethnohistory), Indians of the
Northeast, Wesleyan University, Middletown, Connecticut 1983.

Bachelor of Arts Sociology/Anthropology, Religious Studies, Southern
Connecticut State University, New Haven, Connecticut 1980.

Associate in Arts Mattatuck Community College, Waterbury, Connecticut
1978.

Title Searching, University of Connecticut, West Hartford, 2001
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Advanced Title Searching,University of Connecticut, West Hartford,2001
Real Estate Law,University of Connecticut, West Hartford, 2002.

Federal Indian Law, Connecticut Bar Association, New Britain,
2002.

lIl. EXPERTISE

. Fourteen years experience as a private ethnohistorical consultant.

. Federal tribal recognition criterion and regulations.

. Archival research.

. Document interpretation.

. Historic Land title research.

. Land into Trust issues.

. Federal Indian Policy.

. Qualified expert witness in both federal and state courts.

. Connecticut/Massachusetts/ Rhode Island/New York/ Rhode
Island/Pennsylvania/ New Jersey/ California/lllitnossory.

. Connecticut Colonial laws and statutes.

. New York Colonial laws and statutes.

. Pennsylvania/New Jersey Colonial laws and statutes.

. Historical application of Federal Trade and Intercourse laws.

. Genealogical research,

. Public speaking: public, private organizations, governmental testimony.

V. FEDERAL ACKNOWLEDGEMENT RESEARCH.

Santa Ynez Band of Chumash Indians, California. 2006-

Shinnecock Tribe of Indians of New York 2004-2007 (decision pending)
Golden Hill Paugussett Tribe: 1993-2005 (recognition denied)
Paucatuck Eastern Pequot Tribe: 1998-2005 (recognition denied)
Eastern Pequot Tribe: 1998-2005 (recognition denied)

Mashantucket Tribal Nation :2000-2001

Hassanamisco Nipmuc Tribe: 2001 (recognition denied)

Schaghticoke Tribe of Kent, Connecticut: 2000-2007 (recognition denied)
Western Mahican, New York: 2001 (abandoned recognition efforts)

V. LAND CLAIMS, HISTORICAL TITLE RESEARCH, LAND
INTO TRUST, HISTORIC RESEARCH/CONSULTING.

1. Prairie Band of Potawatomi Indians, Shabbona, lllinois, land into trust.
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10.

11.
12.
13.
14.
15.
16.
15.

16.
17.

18.

19.

20.

21.

22.

23.

24.

25.

2007
Ho-Chunk tribe of Winnebago Indians, Lynwood, lllinois, land into trust.
2007
Santa Ynez Band of Chumash Indians, California, land into trust. 2007
Lytton Rancheria, California, land into trust. 2006
Delaware Tribe of Indians v. State of Pennsylvania 2004-2006
04-CV-00166 Case dismissed in defendants favor 11/8/05.
Town of Southampton, New York et al., v. Shinnecock Tribal Nation
2004-2006 (03-CV-3243/3466) decided in Plaintiffs favor 10/31/07
Northern Araphaho-Wind River Reservation, Wyoming 2005.
Schaghticoke Tribe of Kent, land claims; Kent Connecticut/ Cornwall,
Connecticut 2001-2006
Mashantucket Pequot Reservation, Cedar Swamp land survey, Town of
Ledyard 2000.
Eastern Pequot Tribe, land claims; North Stonington/ Ledyard,
Connecticut, 1999-2005.
Historical title Research: Santa Ynez, California 2002.
Historical title research, Easton, Pennsylvania 2005.
Historical title research; Town of New Milford, Connecticut, 1998.
Historical title research; Town of Sharon, Connecticut, 1998.
Historical title research; Town of Salisbury, Connecticut, 1998.
Historical title research; Town of New Fairfield, Connecticut, 1998.
Historical title research; Towns of North Stonington, Ledyard, and
Preston, Connecticut 1989-1990.
Historical Title Research; Town of Woodstock, Connecticut, 2001.
Historical Title Research; Town of Kent, Connecticut, 2002.
Golden Hill Paugussett, land claims; People’s Bank of Bridgeport,
Connecticut,1996. Stay Federal District Court pending recognition
Golden Hill Paugussett, land claims; City of Shelton, Connecticut, 1994.
Stay Federal District Court, pending recognition
Golden Hill Paugussett, land claims; City of Bridgeport, Connecticut,
1995. Stay Federal District Court pending recognition
Golden Hill Paugussett, land claims; Town of Seymour, Connecticut,
1994. Stay Federal District Court, pending recognition
Golden Hill Paugussett, land Claims; Town of Southbury, Connecticut,
1993. Case decided in Defendants favor.
Golden Hill Paugussett, land claims; Town of Orange, Connecticut, 1995.
Stay Federal District Court, pending recognition
Golden Hill Paugussett, land claims; Town of Trumbull, Connecticut,
1995. Stay Federal District Court, pending recognition.
Application of Federal Indian Trade and Intercourse Acts in Connecticut,
2002
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VI. ADDITIONAL RESEARCH.

1. Genealogical research, Mashantucket Pequot, CBS. News, 60 Minutes Il,

2. Genealogical research, Mashantucket Pequot, Mr. Jeff Benedict, auth

3. Historical/Archaeological Impact Study, Hopkinton, Rhode Island 1983.
U.S. Department of Transportation.

4, Historical/ Archaeological Impact Study, Glocester, Rhode Island. 1983.
U.S. Department of Transportation.

VII. PUBLIC CLIENTS.

Berchem, Moses & Devlin PC.
Milford, Connecticut.

Carmody & Torrence PC.
Waterbury, Connecticut.

Cohen & Wolf PC.
Bridgeport, Connecticut

Connecticut State Attorney Generals Office
Hartford, Connecticut.
Day, Berry & Howard

Hartford, Connecticut.

Morgan, Angel & Associates
Washington, D.C.

Nixon Peabody LLP
Garden City, New York

Nixon Peabody LLP
Rochester New York

State of Pennsylvania, Office of the Governor

Perkins Coie LLP.
Washington, D.C.

POLO/POSY.
Santa Ynez, Los Olivos California
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Robb and Ross LLP.
Mill Valley, California

Sienkiewicz & McKenna
New Milford, Connecticut.

Wiggins & Dana
New Haven, Connecticut.

Winnick, Vine, Welch & Donnelly
Shelton, Connecticut.

VIIl. PUBLICATIONS, ARTICLES, AND PROFESSIONAL
PRESENTATIONS.

1. The Santa Ynez Chumash: A question of legitin@apgijtol Weekly,
Sacramento, California, November 22, 2007

2. By “Theire Own Free Act & Deed”: Connecticut Land Relations with
Indian Tribes, 1496-20081eritage Books, 2006.

3. _Gideon’s Calling: The Founding and Development of the Schaghticoke
Indian Community at Kent, Connecticut 1638-1Bfefitage Books,
2007.

4 The Issue of Tribal Sovereigniihe Reservation Report, June 2005, New
Century Communications.

5. The Individual as Sovereign in a Representative Repdihlec Reservation
Report, April 2006, New Century Publications.

6. The Iroquois Confederacy and the Adoption and Administration of Non-
Iroquois Individuals and Groups Prior to 1186Man in the Northeast,
Volume 38 Fall 1985.

7. The Administration of Tributary Nations by the Iroguois Confederacy 1700-
1762delivered before the Annual Conference on Iroquois Research,
Rensellaerville, New York 1983

8. The Iroqguois Concept of Person as it Relates to Behavior Among the 17th
and 18th Century Iroguoidelivered before the Annual Conference on
Iroquois Research, Rensellaerville, New York 1984.

9. From Conestoga to Logstown: The Development and Application of Iroquois
Administration of Tributary Groups and Natiotslivered before the Annual
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Conference on Iroquois Research, Rensellaerville, New York 1985.

10. Coping and Responding to Culture Contact: The Huron Response to French
Acculturative Pressures 1615-1688livered before the Annual Conference
on Iroquois Research, Rensellaerville, New York 1985.

12. The Cornplanter and Tonawanda Seneca; A Study of Differential
Sociocultural Change 1780-18delivered before the Annual Conference on
Iroquois Research, Rensellaerville, New York1986

13. Sociocultural Change and the Development of the Allegany Reservation
1797-182&delivered before the Annual Conference on Iroquois Research,
Rensellaerville, New York 1987.

IX. PROFESSIONAL ACTIVITIES.

1. American Indian Archaeological Institute; Washington, Connecticut;
Educational Lecturer 1977- 1981.

2. University of Connecticut, Storrs Connecticut; Lecturer in Anthropology,
1983-1985.

3. Public Archaeology Survey Team (PAST.) Storrs, Connecticut, 1983-1984.

4. Guest Speaker, Rotary Club of Litchfield County, Effects of Tribal
Recognition and Indian Land Claims: 2001.

5. Testimony before Connecticut Legislative Planning and Development
Committee on House Bill 5072 An Act Concerning Colonial Land Grants:
2002.

6. Seminar Panelist, Local Effects of Federal Recognition of Indian Tribes,
Town of Mashpee, Massachusetietober, 2002.

7. Seminar Panelist, Federal Recognition in Historical Perspeativeial
Conference, Citizens Equal Rights Alliance, Washington D.C. 2004.

8. Conference Panelist, Documentation Issues Concerning Tribal History and
Recognition Society of American Archivists, Boston, Massachusetts,
August 2004.

9. Society for Connecticut History.

10. Associate Editor (research) of the monthly Reservation Report published by
New Century Communications, Reedville, Virginia.
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11. Speaker/Panelist. CERA conference on Tribal recognition and sovereignty,
Washington D.C. 2005.

12. Speaker: One Nation United Conference, Washington D.C., The
Sovereignty-Plenary Contradiction in Federal Indian Ppoltgy 2006.

13. Speaker: NCALG conference, Federal Recognition, Arlington, Virginia 2007

14. California Mission Studies Association.
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Appendix Il. Supporting Documentary Exhibits
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